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 ADVERTISEMENT FOR COMPETATIVE SEALED PROPOSALS FOR 

 

CITY OF BRENHAM TEXAS, HOHLT PARK SYNTHETIC TURF 

IMPROVEMENTS PROJECT, RFP No. 23-006 
BRENHAM, TEXAS 

 
The City of Brenham will receive Competitive Sealed Proposals for the “RFP No. 23-006, HOHLT PARK 

SYNTHETIC TURF IMPROVEMENTS PROJECT” until 2:00 p.m. local time on August 29th, 2023.   Proposals 

shall be addressed to Dane Rau, City of Brenham Texas, 200 W. Vulcan, Brenham, TX 77833 and shall be submitted 

in a sealed envelope marked with the project name and RFQ number or, submitted electronically as detailed in the 

RFP form.  

 

This project consists of demolition work, earthwork, concrete work, synthetic turf system installation work, storm 

drain improvement work, minor grass and irrigation repair work, and all appurtenant work. 

 

Copies of the Proposal Documents including Drawings and Technical Specifications may be obtained by contacting 

the Engineer, CEI Engineering Associates, Inc., Attention, Jeff Bresee at (817) 507-8305. Paper copies will be sent 

via mail upon payment of $125.00 (non-refundable) for each printed set. Electronic copies are available via email 

without charge. 

 

A non-mandatory pre-proposal meeting will be held at the City of Brenham Texas city offices located at 200 W. 

Vulcan, Brenham, TX 77833 at 10:00 a.m. local time on August 15th, 2023. 
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Request for Proposals (“RFP”) 
Holt Park Synthetic Turf Improvements  

RFP NO. 23-006 

 

EVENT DATE 

Issuance of RFP Thursday, August 3, 2023 

1st Publication Date Thursday, August 3, 2023 

2nd Publication Date Thursday, August 10, 2023 

Non-Mandatory Pre-proposal Meeting (10:00 a.m.) Tuesday, August 15, 2023 

RFP Question Deadline (5:00 p.m.) Tuesday, August 22, 2023 

Deadline to Request Electronic Submission (2:00p.m) Monday, August 28, 2023 

Proposal Submission Deadline (2:00 p.m.) Tuesday, August 29, 2023 

Possible City Council Consideration/Award Thursday, September 21st, 2023 

 

 

 

INTENT 

 

The City of Brenham is seeking proposals from qualified vendors to operate and manage food and 

beverage concession services within the City of Brenham’s athletic park system. The purpose of 

offering a concession program within the park system is to provide convenience and enhance the 

enjoyment of park patrons. More information regarding the City of Brenham is available on the 

City of Brenham website. cityofbrenham.org 
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RECEIPT AND OPENING OF PROPOSALS 
 

Proposers shall submit one (1) original and one (1) copy of their proposal. The original proposal 

must be clearly marked “Proposal for RFP No. 23-006” and include an original signature, in ink, 

in order to be accepted.  Proposals must be received in the City Secretary’s Office no later than 

2:00 p.m. (CST) on Tuesday, August 29, 2023. It is the Proposer’s sole responsibility to assure 

that the proposal is delivered in a timely fashion. Proposals received after this time will be rejected 

and returned unopened. There will be no public opening; however, the name of each proposal 

received will be read aloud for public record. Any proposal received after 2:00 p.m. (CST) on 

Tuesday, August 29, 2023 shall not be considered. 

 

Proposals should be prepared simply, providing straightforward, concise description of the 

Proposer’s approach and capabilities necessary to satisfy the requirements of the RFP. Technical 

literature and elaborate promotional materials, if any, must be submitted separately.  Emphasis in 

the proposal should be on completeness, clarity of content and adherence to the presentation 

structure required by the RFP. 

 

Proposals shall be delivered using one of the following methods: 

 

Hand-deliver to: Mail to: Ship to (FedEx, UPS, DHL, etc.): 

200 W. Vulcan Street 

Suite 203 

Brenham, TX   77833 

P.O. Box 1059 

Brenham, TX  77834-1059 

ATTN: City Secretary 

200 W. Vulcan Street 

Brenham, TX   77833 

ATTN: City Secretary 

 

The City will accept electronic proposals via download into a secure electronic depository. 

Proposals submitted by e-mail will not be accepted.  If a Proposer would like to submit 

electronically, they must notify the City no later than 2:00 p.m. (CST) on August 28, 2023. 

 

Notifications for electronic submissions must be sent to Kyle Branham, Purchasing and Fleet 

Supervisor, P. O. Box 1059 (200 W. Vulcan St.), Brenham, Texas 77834, or e-mailed to 

kbranham@cityofbrenham.org.  All e-mails must indicate “RFP No. 23-006 Electronic 

Submission Request” in the subject line.  It is the sender’s responsibility to verify receipt of email; 

read receipt is acceptable. 

 

CONTRACT TERMS AND CONDITIONS 

 
 

GENERAL TERMS AND CONDITIONS 

General Terms and Conditions for request for proposals from the City of Brenham may be found 

in Attachment “A” of this document.  Should any contradiction be found to exist between those 

terms and conditions and the body of this RFP, the RFP will prevail. 
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INDEMNITY 

The Contractor agrees to indemnify and hold harmless the City of Brenham and its officers, agents, 

and employees from any and all claims, causes of action, and damages of every kind, for injury to 

or death of any person and damages to property arising out of or in connection with the work done 

by the Contractor, and including acts or omissions of the City of Brenham, its officers, agents or 

employees in connection with said Contract. 

 

H.B. 1295 COMPLIANCE  

The Awarded Vendor for the contract shall comply with the requirements of Section 2252.908 of 

the Texas Government Code as adopted in 2015 as House  Bill 1295. The law requires that a 

governmental entity may not enter in certain contracts with a business entity unless the business 

entity submits a Disclosure of Interested Parties to the governmental entity. The law applies only 

to a contract that either (1) requires an action or vote by the governing body of the entity or agency 

before the contract may be signed or (2) has a value of at least $1 million. 

 

Compliance with the law requires that the awarded Vendor utilize the Texas Ethics Commission 

website to enter the required information on Form 1295 and print a copy of the complete form.  

The form must be signed and submitted to the contracting government entity. 

 

The City of Brenham, in the case of contracts formalized by Purchase Order or by other written 

contract, will notify the Vendor of Award by Council and request  the completed Form 1295 

within five (5) working days thereafter.  

 

CHAPTER 220 COMPLIANCE 

The Awarded Vendor for the contract shall comply with the requirements of Subtitle F, Title 10, 

Government Code Chapter 2270 and shall be required to provide conformation that the Vendor: 

Does not boycott Israel currently; and will not boycott Israel during the term of the contract the 

above-named Company, business or individual with the City of Beaumont, Texas. Pursuant to 

Section 2270.001, Texas Government Code: 

 

Boycott Israel” means refusing to deal with, terminating business activities with, or otherwise 

taking any action that is intended to penalize, inflict economic harm on, or limit commercial 

relations specifically with Israel, or with a person or entity doing business in Israel or in an Israeli-

controlled territory, but does not include an action made for ordinary business purposes; and 

Company” means a for-profit sole proprietorship, organization, association, corporation, 

partnership, joint venture, limited partnership, limited liability partnership, or any limited liability 

company, including a wholly- owned subsidiary, majority-owned subsidiary, parent company or 

affiliate of those entities or business associations that exist to make a profit.   
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The City of Brenham, in the case of contracts formalized by Purchase Order or by other written 

contract, will notify the Vendor of Award by Council and request the required confirmation within 

five (5) working days thereafter.  Confirmation shall, by reference, be included as a part of the 

contract. 

 

INSURANCE 

The awarded contractor shall obtain insurance as specified in Attachment “A” of this RFP and 

shall maintain coverage in full effect through the duration of the contract.  Certificates of Insurance 

shall be provided to the City within five (5) working days of formal notice of award by the City. 

 

CHANGES, QUESTIONS, AND INQUIRIES 
 

Any and all questions regarding this RFP must be submitted in writing and addressed to Kyle 

Branham, Purchasing and Fleet Supervisor, P.O. Box 1059 (200 W. Vulcan St.), Brenham, Texas 

77834, or e-mailed to kbranham@cityofbrenham.org.  All e-mails must indicate “RFP No. 23-006 

” in the subject line.  It is the sender’s responsibility to verify receipt of email. The deadline for 

submittal of questions regarding this RFP is end of day Tuesday, August 22, 2023. 

 

No person has the authority to verbally alter the terms of this RFP.  Any changes to this RFP will 

be made in the form of an Addendum which will be made available online at 

www.cityofbrenham.org.  It shall be the responsibility of interested proposers to check the website 

for addenda up to the proposal submission deadline.  The complete RFP and all Addendums will 

be posted on the City’s website. 

 

 

Term of Contract 
 

The contract shall remain in force and effect throughout the duration of the construction period 

and throughout the terms of the associated warranty periods which shall be eight (8) years from 

the date of substantial completion for the new synthetic turf surfaces (carpet and infill and 

perimeter anchoring systems) and one (1) year for all other work. 

 

 

Information  

 

Overview 

All proposals meeting the minimum qualifications requirements of this RFP will be reviewed and 

evaluated based on pre-determined evaluation criteria.  The categories for evaluation are listed 

herein, below. 

 

 

mailto:kbranham@cityofbrenham.org
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Holt Park Ballfield Conditions 

• Hohlt Park Baseball Complex; 2425 North Park Street – this facility is to be 

improved by converting the existing grass and clay infield portions of the 4-field 

clover that lies nearest to SH 36 to synthetic turf surfacing. This work shall also 

include related work such as storm drain and electrical improvements. 
 

RFP Terms & Conditions 

This RFP does not commit the City of Brenham to award a contract.  No other party, including 

any proposer, is intended to be granted any rights hereunder. Proposals which, in the sole discretion 

of the City of Brenham, do not meet minimum qualification requirements will not be reviewed. 

This RFP and the process it describes are proprietary to the City of Brenham and are for the sole 

and exclusive benefit of the City of Brenham. Any response to this RFP will become the property 

of the City of Brenham and subject to the Public Information Act of Texas.  The City of Brenham 

is not liable for any costs associated with the development, preparation, transmittal or presentation 

of any proposal or material submitted in response to this RFP. 

 

The City of Brenham reserves the right to award contracts on the basis of proposals submitted or 

to negotiate with selected proposer for modification of the selected proposals (which may include 

alternate concepts), at the City of Brenham’s option. By submission of a proposal, the selected 

proposer agrees to be legally bound if the City of Brenham accepts the proposal.  

 

RFP Overview 

Any and all agreements arising out of proposals submitted hereunder (including any negotiations 

that follow) will not be binding on the City of Brenham, its officers, employees, or agents unless 

set forth in a Concession Agreement duly executed by the City Manager of the City of Brenham 

or appointed designee in accordance with applicable governing codes.  

 

The Selection Committee will evaluate each responsive proposal submitted to the City of 

Brenham.  Each proposal will be evaluated according to the following process: 

 

• The first step in the evaluation process will be to determine whether the proposal conforms 

to the minimum qualification requirements for evaluation. Those proposals failing to meet 

minimum requirements, including completeness, format and content, will be rejected 

without further evaluation. 

 

• Proposals not rejected will be submitted to the Selection Committee to be evaluated 

according to the criteria listed.   

 

• The proposal evaluation criteria have been established to assist the Selection Committee in 

determining which proposer will provide the best overall mix of products, service, choice 

and quality to the City of Brenham Park patrons.   
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The evaluation categories are as follows: 

 

Total price of Base Proposal and any selected alternates, 40%. 

 

Reputation of Contractor and Contractor’s experience record with projects similar to the 

scope of this project, 20%. 

 

Ability of Contractor to meet project timeline, 20%. 

 

Extent to which goods and services proposed by the contractor meet District’s needs, 20%. 
 

Minimum Qualification Requirements 

• Description of proposer’s relative experience with the installation of granular infill 

synthetic turf, primarily with similar ballfield, infield conversions. 

• Description of proposer’s key staff and their qualifications. 

• Minimum of three references to demonstrate the proposer’s experience in successfully 

installing synthetic turf systems and converting ballfield infield areas from clay/grass to 

synthetic turf. 

• A physical sample of the turf carpet system(s) being proposed for use on this project. 

• Proof of commercial liability, worker’s compensation, and automotive insurance. 

• Proposal bond and proof of contractors ability to meet project bonding requirements.  
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PROPOSAL SUBMISSION AUTHORIZATION 

 

⚫ An authorized representative must sign proposal, with the Proposer's address, telephone and 

email information provided. Unsigned proposals may not be considered. 

⚫ If the proposal is made by an individual, the name, mailing address and signature of the 

individual must be shown. 

⚫ If the proposal is made by a firm or partnership, the name and mailing address of the firm or 

partnership and the signature of at least one of the general partners must be shown. 

⚫ If the proposal is made by a corporation, the name and mailing address of the corporation 

and the signature and title of the person who signs on behalf of the corporation must be 

shown. 

⚫ The City reserves the right to request documentation showing the authority of the individual 

signing the proposal to execute contracts on behalf of anyone, or any corporation, other than 

himself/herself. Refusal to provide such information upon request may cause the proposal to 

be rejected as non-responsive. 

 

 

The undersigned certifies that the information provided above is a true representation of its 

company’s qualifications and agrees to comply with these assurances following award of the RFP. 

 

 

Signature:              

 

Printed Name:             

 

Title:         Date:       
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NON-COLLUSION CERTIFICATE 

 

 

STATE OF     

 

COUNTY OF     

 

The undersigned, being duly sworn, deposes and says that the person, firm, association, co-

partnership or corporation herein named, has not, either directly or indirectly, entered into any 

agreement, participated in any collusion, or otherwise taken any action in restraint of free 

competition in the preparation and submission of a proposal to the City of Brenham for 

consideration in the award of a contract on the improvement described as follows: 

 

 

 

RFP NO. 23- 006 – Holt Park Synthetic Turf Improvements   

 

 

        

(Name of Firm) 

 

 

By:          

(Authorized Signature) 

 

 

Title:         

 

 

 

 

Sworn to before me this ______ day of ________________, 2023. 

 

 

        

Notary Public 

 

NOTARY SEAL: 

  

 

Difference  
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TERMS AND CONDITIONS FOR BIDS 
 

 

 

Definitions: 

In order to simplify the language throughout this 

request for bids, the following definitions shall 

apply: 

CITY – OWNER - Same as City of Brenham. 

CONTRACT - An agreement between the City 

and a Vendor to furnish goods or services over a 

designated period of time during which repeated 

purchases may be made of the goods or services 

specified. 

VENDOR – The successful Bidder(s) of this bid 

request. 

 

Instructions: 

The following instructions apply to all bids and 

become a part of terms and conditions of any bid 

submitted to the City of Brenham Purchasing 

Department, unless otherwise specified 

elsewhere in this bid request. 

 

Form: 

Bids must be submitted on this form only.  

Bidders are required to submit one (1) original 

and one (1) copy.  All bids submitted must be 

itemized with prices extended when practical.  

BIDDER MUST RETURN THE ENTIRE 

ORIGINAL BID DOCUMENT WITH BID 

OR PROPOSAL. 

 

Bid Return: 

Bid must be sealed, and to ensure proper 

recognition upon its arrival, list the Bid Number, 

Bid Description and the Bid Opening Date on the 

outside of your envelope. 

 

Late Bids: 

Bids must be received by the Purchasing 

Department prior to the time indicated on this 

form.  Late bids will not be opened and will be 

returned to the bidder only upon written request. 

 

 

Acceptance: 

The City of Brenham reserves the right to accept 

or reject any or all bids, to waive any 

informalities and technicalities, to accept the 

offer considered most advantageous in order to 

obtain the best value for the City.  Causes for 

rejection of a bid may include but are not limited 

to the bidder’s current violation of any City 

ordinance, the bidder’s current inability to 

satisfactorily perform the work or service, or the 

bidder’s previous failure to timely perform its 

obligation under a contract with the City. 

 

Bidders may be disqualified and rejection of 

proposals may be recommended for any of (but 

not limited to) the following causes: 

1. Failure to use the proposal form furnished 

by the Owner; 

2. Lack of signature by an authorized 

representative on the proposal form; 

3. Failure to properly complete the proposal; 

4. Evidence of collusion among proposers; 

5. Omission of uncertified personal or 

company check as a proposal guarantee (if 

Bid Bond required); or  

6. Unauthorized alteration of bid form.  

Owner reserves the right to waive any informality 

or irregularity. 

 

All bidders are hereby notified that the City of 

Brenham shall consider all factors it believes to 

be relevant in selecting the offer that provides the 

best value for the City including, but not limited 

to the purchase price, the proximity of the bidder 

as it relates to bidder’s ability to perform the 

contract for the City, the delivery date, the 

reputation of the bidder and the bidder’s goods or 

services, the quality of the bidder’s goods or 

services, the extent to which the goods or services 

meet the City’s needs,  the impact on the ability 

of the City to comply with laws and rules relating 

to contracting with historically underutilized 

business and non-profit organizations employing 

persons with disabilities, the total long-term cost 

of the City to acquire the bidder’s goods or 

services, the bidder’s past performance under 

contracts with the City, the bidder’s compliance 
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with City ordinances, and any relevant criteria 

specifically listed in this request for bid. 

 

The City is committed to obtaining its goods, 

products and services at the lowest price possible 

which benefits all citizens of Brenham.  

Therefore, in order to accomplish this 

objective/goal, it is not the intention of the City to 

exclude particular vendors or manufacturers nor 

to create restrictive situations in its request for 

bids and proposals.  Any manufacturer’s name, 

trade names, brand names, catalog numbers, 

technical data, etc. used in the specifications are 

there for the sole purpose of establishing and 

describing general performance, quality levels, 

type and dimensions and such references are not 

intended to be restrictive.  Alternate bids on 

similar or comparable products and/or services of 

any manufacturer or vendor equal to the products 

and/or services described in the specifications are 

invited and will be given careful consideration 

provided the alternate will accomplish the same 

task.  The City shall be the sole judge on whether 

the alternate product and/or service is similar to, 

equal to and in compliance with that specified.  

The decision of the City shall be final.  

 

Award of Contract: 

The contract may be awarded either to the lowest 

responsible bidder or to the bidder who provides 

goods or services at the best value for the City. 

The bid award may be based on, but not 

necessarily limited to, the following factors: 

a. the purchase price, including payment 

discount terms; 

b. the reputation of the bidder and of the 

bidder’s goods or services; 

c. the quality of the bidder’s goods or 

services; 

d. the extent to which the goods or services 

meet the City’s needs; 

e. the bidder’s past relationship with the City; 

f. the impact on the ability of the City to 

comply with laws and rules relating to 

contracting with historically underutilized 

businesses and nonprofit organizations 

employing persons with disabilities; 

g. the total long-term cost of the City to 

acquire the bidder’s goods or services; and  

h. any relevant criteria specifically listed in 

this request for bid. 

 

The City prefers to award the entire contract to a 

single bidder; although, the City reserves the right 

to award a primary contract and a secondary 

contract in an effort to secure a back-up 

contractor to be used in emergency situations in 

the event the primary contractor is unable to 

respond as needed. 

 

Term of Contract: 

This Contract shall become effective from date of 

acceptance and approval by the City of Brenham.  

It shall remain in force and effect with firm fixed 

bid prices for a period of one (1) year, beginning 

on the date of award of contract.   

 

Extension of Contract: 

Upon completion of the term of the original 

contract and mutual agreement of both parties, 

the contract may be extended for up to two (2) 

additional one (1) year terms (three (3) years 

total). The renewal will be under the same terms 

and conditions as the original contract.  In the 

event a new contract cannot be executed at the 

anniversary date of the original term or any 

renewal term, the contract may be renewed 

month-to-month until a new contract is executed. 

 

Assignment of Contract: 

This contract cannot be transferred or assigned to 

another party without written consent of the City 

and may be subject to cancellation by the City if 

such consent is requested. 

 

Contract Termination: 

The City may terminate this Contract at any time 

upon thirty (30) calendar day’s written notice.  

Upon the Vendor’s receipt of such notice, the 

Vendor shall cease work immediately. The 

Vendor shall be compensated for the services 

satisfactorily performed prior to the termination 

date. 

 

If, through any cause, the Vendor fails to fulfill 

its obligations under this contract, or if the 

Vendor violates any of the agreements of this 

Contract, the City has the right to terminate this 
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Contract by giving the Vendor five (5) calendar 

days written notice.  The Vendor will be 

compensated for the services satisfactorily 

performed before termination date.  Termination 

of the contract for cause shall be deemed as 

sufficient evidence and cause to remove the 

Vendor’s name from the bidder’s list for 

receiving future bids. 

 

No term or provision of this Contract shall be 

construed to relieve the Vendor of liability to the 

City for damages sustained by the City because 

of any breach of contract by the Vendor.  The City 

may withhold payments to the Vendor for the 

purpose of setoff until the exact amount of 

damages due the City from the Vendor is 

determined and paid. 

 

Reimbursements: 

There is no expressed or implied obligation for 

the City to reimburse responding firms for any 

expenses incurred in preparing bids in response 

to this Request for Bids and the City will not 

reimburse responding firms for these expenses, 

nor will the City of Brenham pay any subsequent 

costs associated with the provision of any 

additional information or presentation, or to 

procure a contract for these services. 

 

Minority Owned Businesses: 

Minority business enterprises will be afforded 

full opportunity to submit bids in response to this 

invitation and will not be discriminated against 

on the grounds of race, color, creed, sex, or 

national origin in consideration for an award. 

 

Error-Quantity: 

Bids must be submitted on units of quantity 

specified.  In the event of errors in extended 

process, the unit price shall govern.  Any 

suggested quantity to secure better prices is 

welcomed.  When discrepancies occur between 

words and figures, the words shall govern. 

 

Quantities: 

Quantities indicated in the Bid are estimated 

based upon the best available information.  The 

City reserves the right to increase or decrease the 

quantities by any amount deemed necessary to 

meet its needs without any adjustments in the unit 

bid prices. 

 

Variations: 

Any variation (deviation) from these 

specifications must be indicated on a separate 

form and be made part of the bid. 

 

F.O.B. – Damage 

Bids will not be considered unless bid F.O.B. 

delivered to Brenham, Texas.  If shipping costs 

are not included in the unit bid price, bidder must 

give exact delivery cost, which is to be prepaid or 

added to the invoice.  The City assumes no 

liability of goods delivered in a damaged or 

unacceptable condition. 

 

Firm Prices: 

Bidders must hold bid prices firm for 90 days 

after the bid opening date to allow the City 

sufficient time to award a contract.  Once a 

Contract is awarded, the successful bidder must 

hold bid prices firm for the duration of the 

Contract.  Sealed competitive bids may not be 

negotiated, amended or changed after the bid 

opening date. 

 

Cooperative Agreements: 

Successful bidder agrees to extend prices and 

terms to all governmental entities that have 

entered into, or will enter into, joint purchasing 

interlocal cooperation agreements with the City. 

 

Authorized Signature: 

Bids must show full firm name and mailing 

address of bidder and be manually signed by an 

authorized representative of the bidder.  Firm 

name and authorized signature should appear on 

each page of bid where spaces are provided.  

Submission of a signed bid will be interpreted to 

mean that bidder has hereby agreed to all terms 

and conditions set forth in all of the sheets which 

make up this invitation. 

 

Withdrawal-Alteration Of Bids: 

Bids cannot be altered after receiving time or 

opening time.  No bid may be withdrawn after 
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opening time without acceptable reason in 

writing and with the approval of the City Council. 

 

Lump Sum Bids: 

Lump sum bids will be considered only if unit 

prices are quoted also.  However, the totals of 

such quoted unit prices and the lump sum bids 

will not be considered if the price quoted also 

involves prices of commodities requested on an 

entirely separate bid request. 

 

All-Or-None Bids: 

All-or-none bids will be considered only if bidder 

quoted prices on all items requested.  If a bidder 

desires the City to consider an all-or-none bid, it 

must be stated in the bid document.  All-or-none 

bids will not be considered if prices quoted 

involved prices of items and services requested 

on an entirely separate bid request. 

 

Payment Of Invoices: 

Invoices must be submitted by the successful 

bidder to the City of Brenham, Finance 

Department, P.O. Box 1059, Brenham, Texas 

77835-1059.  All invoices to be paid in full within 

thirty (30) days after satisfactory delivery and 

billing, whichever is the latter.  The City will not 

be liable for payment of invoices received more 

than sixty (60) days after delivery of order, or 

completion of service. 

 

Cash Discounts: 

Bidders may quote additional cash discount 

terms.  If no discount is shown, prices are to be 

assumed net.  Discount period to be started from 

the date of completion of entire order or date of 

receipt of invoice, whichever occurs last 

regardless of date of invoice. 

 

Taxes: 

The City of Brenham is exempt from Federal 

Excise, State Sales and Transportation Taxes.  

TAX MUST NOT BE INCLUDED IN BID.  The 

City upon request will execute Tax Exemption 

Certificates.  The City of Brenham is statutorily 

exempt from State and Local Sales tax and a 

permit number is not required. 

 

Delivery: 

Bids must show the number of consecutive 

calendar days required to deliver the materials, 

services or equipment under normal conditions.  

Failure to specify delivery time will be 

considered reason enough to cause the bid to be 

disregarded.  Delivery time quoted will be given 

consideration in awarding bids.  If delivery is not 

made within ten (10) days after number of days 

specified on bid, entire order may be canceled and 

bidder’s name removed from mailing list. 

 

All deliveries are to be made to the Central 

Warehouse located at 315 West Second Street, 

unless otherwise specified in the Bid Request or 

Purchase Order.  Deliveries will be accepted only 

during normal working hours on normal working 

days.  Unless otherwise indicated, items received 

must be new and in first-class condition.  Types 

of materials normally packaged for protection 

and convenience in storage shall be in the proper 

containers. 

 

Liability: 

 

Vendor shall be liable for all damages incurred 

while in performance of the work to be performed 

hereunder. Vendor assumes full responsibility for 

the work to be performed hereunder, and hereby 

releases, relinquishes, and discharges the City, its 

officers, agents, and employees, from all claims, 

demands, and causes of action of every kind and 

character including the cost of defense thereof, 

for any injury to, including death of, any person 

whether that person be a third person, vendor, or 

an employee of either parties hereto, and any loss 

of or damage to property, whether the same be 

that of either of the parties hereto or of third 

parties, caused by or alleged to be caused by, 

arising out of or in connection with the issuance 

of this order to Vendor, whether or not said 

claims, demands and causes of action in whole or 

in part are covered by insurance. Certificate of 

Insurance may be required for but not limited to 

Commercial General Liability, Commercial Auto 

Liability, Workers Compensation, and 

Professional Liability Insurance.  
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Material Safety Data Sheets (MSDS): 

MSDS’s must be provided prior to or with receipt 

of order, and when revised.  Containers must be 

properly labeled and identified in accordance 

with the OSHA Hazard Communications 

Standard.  Improperly labeled containers will 

result in refusal of the shipment and possible 

change in vendors. 

 

Patents, Franchises, etc.: 

The successful bidder agrees to protect the City 

from any claim involving patent right 

infringements, copyrights or sales franchises. 

 

No Bids: 

If bidder is unable to quote, the bid form should 

be returned to the purchasing agent before 

opening time, and reason given for not bidding if 

bidder desires to bid on future purchases. 

 

Addenda: 

In the event of a needed change in the published 

documents, it is understood that all the foregoing 

terms and conditions and all performance 

requirements will apply to any published 

addendum. 

 

All published addenda shall be signed and 

included with your response package as 

acknowledgement of the addendum.  Bidders are 

responsible for obtaining all published addenda 

from the City of Brenham Purchasing office.  The 

City assumes no responsibility for the Bidders 

failure to obtain and/or properly submit any 

addendum.  Failure to acknowledge and submit 

any addendum may be cause for the bid to be 

rejected.  The City’s decision to accept or reject 

any particular bid due to a failure to acknowledge 

and submit addenda shall be final. 

 

Fiscal Funding: 

The City operates and is funded on a fiscal year 

basis; accordingly, the City reserves the right to 

terminate, without liability, any contract for 

which funding is not available.  Renewal of a 

contract will be in accordance with Local 

Government Code 271.903 concerning non-

appropriation of funds for multi-year contracts.  

The City reserves the right to rescind the contract 

at the end of each fiscal year if is determined that 

there are insufficient funds to extend the contract.  

The fiscal year for the City extends from October 

1st of each calendar year to September 30th of the 

following calendar year. 

 

H.B. 1295 Compliance: 

The Vendor for the Contract shall comply with 

the requirements of Section 2252.908 of the 

Texas Government Code as adopted in 2015 as 

House Bill 1295.  The law requires that a 

governmental entity may not enter in certain 

contracts with a business entity unless the 

business entity submits a Disclosure of 

Interested Parties to the governmental entity. The 

law applies only to a contract that either (1) 

requires an action or vote by the governing body 

of the entity or agency before the contract may be 

signed or (2) has a value of at least $1 million. 

Compliance with the law requires that the Vendor 

utilize the Texas Ethics Commission website to 

enter the required information on Form 1295 and 

print a copy of the complete form.  The form must 

be signed, notarized and submitted to the 

contracting government entity 

The City, in the case of contracts formalized by 

Purchase Order or by other written contract, will 

notify the Vendor of Award by Council and 

request the completed Form 1295 within five (5) 

working days thereafter. 

 

No Boycott of Israel: 

By acceptance of this Contract, Vendor hereby 

certifies that it is not a company identified on the 

Texas Comptroller’s list of companies known to 

have contacts with, or provide supplies or 

services to, a foreign organization designated as a 

Foreign Terrorist Organization by the U.S. 

Secretary of State.  Vendor further certifies and 

verifies that neither vendor, nor any affiliate, 

subsidiary, or parent company of Vendor, if any, 

the “Vendor Companies”), boycotts Israel, and 

Vendor agrees that Vendor and Vendor 

Companies will not boycott Israel during the term 

of this Agreement.  For purposes of this 

Agreement, the term “boycott” shall mean and 

include terminating business activities or 

otherwise taking any action that is intended to 
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penalize, inflict economic hoard on, or limit 

commercial relations with Israel, or with a person 

or entity doing business in Israel or in an Israeli-

controlled territory. 

 

Engaged in Business with Iran, Sudan, or 

Foreign Terrorist Organization: 

 

Pursuant to Texas Government Code Chapter 

2252, Subchapter F, Vendor affirms that it is not 

identified on a list created by the Texas 

Comptroller of Public Accounts as a company 

known to have contracts with or provide supplies 

or services to a foreign terrorist organization.  

 

Conflict of Interest: 

 

By doing business or seeking to do business with 

the City, Vendor acknowledges that they have 

been notified of the requirements of Chapter 176 

of the Texas Local Government Code and that 

they are solely responsible for compliance. 

 

Applicable Law and Venue 

 

This Contract shall be governed by the laws of the 

State of Texas. The parties agree that 

performance and all matters related thereto shall 

be in Washington County, Texas and venue for 

any lawsuit, claim or dispute arising out of the 

contract shall be in Washington County, Texas.  

Further, neither party will seek to remove such 

litigation to the federal court system by 

application of conflicts of laws or any other 

removal process. 

 

Insurance 

1. The Vendor shall procure and maintain at 

its sole cost and expense for the duration of 

the Contract insurance coverage for 

injuries to persons or damages to property 

that may arise from or in connection with 

the performance of the work hereunder by 

the Contractor, its agents, representatives, 

volunteers, employees or subcontractors.  

The Contractor’s insurance coverage shall 

be primary insurance with respect to the 

City, its officials, employees and 

volunteers.  Any insurance or self-

insurance maintained by the City, its 

officials, employees or volunteers shall be 

considered in excess of the Contractor’s 

insurance and shall not contribute to it.  

Further, the Contractor shall include the 

City as an additional insured under its 

policy.  All coverage for subcontractors 

shall be subject to all of the requirements 

stated herein.  Certificates of Insurance and 

endorsements shall be furnished to the City 

and approved by the City before work 

commences. 

 

2. Standard Insurance Policies Required: 

a) Commercial General Liability Policy 

b) Automobile Liability Policy 

c) Workers’ Compensation Policy 

 

3. General Requirements Applicable to All 

Policies: 

a) General Liability and Automobile 

Liability insurance shall be written 

by a carrier with an A: VIII or better 

rating in accordance with the current 

Best Key Rating Guide. 

b) Only Insurance Carriers licensed and 

admitted to do business in the State 

of Texas will be accepted. 

c) Deductibles shall be listed on the 

Certificate of Insurance and are 

acceptable only on a per occurrence 

basis for property damage only. 

d) “Claims Made” policies will not be 

accepted. 

e) The City of Brenham, its officials, 

employees and volunteers, are to be 

added as “Additional Insured” to the 

General Liability policy.  The 

coverage shall contain no special 

limitations on the scope of protection 

afforded to the City, its officials, 

employees or volunteers. 

f) A Waiver of Subrogation in favor of 

the City with respect to Workers’ 

Compensation Insurance must be 

included. 

g) Each insurance policy shall be 

endorsed to state that coverage shall 

not be suspended, voided, canceled, 

reduced in coverage or in limits 

except after thirty (30) days prior 
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written notice has been given to the 

City. 

h) Upon request, certified copies of all 

insurance policies shall be furnished 

to the City. 

 

4. Commercial General Liability 

a) Minimum Combined Single Limit of 

$1,000,000.00 per occurrence for 

bodily injury and property damage. 

b) No coverage shall be deleted from 

the standard policy without 

notification of individual exclusions 

being attached for review and 

acceptance. 

 

5. Automobile Liability 

a) Minimum Combined Single limit of 

$500,000.00 per occurrence for 

bodily injury and property damage. 

 

6. Worker’s Compensation 

a) Statutory 

 

7. Certificates of Insurance shall be prepared 

and executed by the insurance company or 

its authorized agent. And shall contain the 

following provisions and warranties: 

a) The company is licensed and 

admitted to do business in the State 

of Texas. 

b) The insurance policies provided by 

the insurance company are 

underwritten on   forms that have 

been provided by the Texas Board of 

Insurance.  

c) All endorsements and insurance 

coverage according to requirements 

and instructions contained herein. 

d) The form of the notice of 

cancellation, termination, or change 

in coverage provisions to the City of 

Brenham. 

e) Original endorsements affecting 

coverage required by this section 

shall be furnished with the 

certificates of insurance. 

 

 

Workers’ Compensation Provisions 

(State law requires the following language in 

contracts on public works projects). 

 

DEFINITIONS: 

 

Certificate of Coverage (certificate) – A copy of 

a certificate of insurance, a certificate of authority 

to self-insure issued by the Texas Workers’ 

Compensation Commission, or a coverage 

agreement (TWCC-81, TWCC-82, TWCC-83, or 

TWCC-84), showing statutory workers’ 

compensation insurance coverage for the 

person’s or entity’s employees providing services 

on a project, for the duration of the project. 

 

Duration of the Project – includes the time from 

the beginning of the work on the project until the 

contractor’s/person’s work on the project has 

been completed and accepted by the City. 

 

Persons providing services on the project 

(“subcontractor” in 406.096) – includes all 

persons or entities performing all or part of the 

services the Contractor has undertaken to perform 

on the project, regardless of whether that person 

contracted directly with the Contractor and 

regardless of whether that person has employees.  

This includes, without limitations, independent 

contractors, subcontractors, leasing companies, 

motor carriers, owner-operators, employees of 

any such entity, or employees of any entity which 

furnished persons to provide services on the 

project.  “Services” include, without limitation, 

providing, hauling, or delivering equipment or 

materials, or providing labor, transportation, or 

other services related to a project.  “Services” 

does not include activities unrelated to the 

project, such as food/beverage vendors, office 

supply deliveries, and delivery of portable toilets. 

 

The Contractor shall provide coverage, based on 

proper reporting of classification codes and 

payroll amounts and filing of any coverage 

agreements, that meets the statutory requirements 

of Texas Labor Code, Section 401.011(44) for all 

employees of the Contractor providing services 

on the project, for the duration of the project. 
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The Contractor must provide a certificate of 

coverage to the City prior to being awarded the 

contract. 

 

If the coverage period shown on the Contractor’s 

current certificate of coverage ends during the 

duration of the project, the Contractor must, prior 

to the end of the coverage period, file a new 

certificate of coverage with the City showing that 

coverage has been extended. 

 

The Contractor shall obtain from each person 

providing services on a project, and provide to the 

City: 

a. a certificate of coverage, prior to that 

person beginning work on the project, so 

the City will have on file certificates 

showing coverage for all persons 

providing services on the project; and  

b. no later than seven calendar days after 

receipt by the Contractor, a new 

certificate of coverage showing 

extension of coverage, if the coverage 

period shown on the current certificate of 

coverage ends during the duration of the 

project. 

 

The Contractor shall retain all required 

certificates of coverage for the duration of the 

project and for one (1) year thereafter. 

 

The Contractor shall notify the City in writing by 

certified mail or personal delivery, within ten (10) 

calendar days after the Contractor knew or should 

have known, of any change that materially affects 

the provision of coverage of any person providing 

services on the project. 

 

The Contractor shall post on each project site a 

notice, in the text, form and manner prescribed by 

the Texas Workers’ Compensation commission, 

informing all persons providing services on the 

project that they are required to be covered and 

stating how a person may verify coverage and 

report lack of coverage. 

 

The Contractor shall contractually require each 

person with whom it contracts to provide services 

on a project, to: 

 

(a) provide coverage, based on proper 

reporting of classification codes and 

payroll amounts and filing of any 

coverage agreements, that meets the 

statutory requirements of Texas Labor 

Code, Section 401.011(44) for all of its 

employees providing services on the 

project, for the duration of the project; 

(b) provide to the Contractor, prior to that 

person beginning work on the project, a 

certificate of coverage showing that 

coverage is being provided for all 

employees of the person providing 

services on a project, for the duration of 

the project; 

(c) provide the Contractor, prior to the end 

of the coverage period, a new certificate 

of coverage showing extension of 

coverage, if the coverage period shown 

on the current certificate of coverage 

ends during the duration of the project; 

(d) obtain from each person with whom it 

contracts, and provide to the Contractor: 

1. a certificate of coverage, prior to 

the person beginning work on the 

project; and 

2. a new certificate of coverage 

showing the extension of coverage, 

prior to the end of the coverage 

period, if the coverage period 

shown on the current certificate of 

coverage ends during the duration 

of the project. 

(e) retain all required certificates of 

coverage on file for the duration of the 

project and for one (1) year thereafter; 

(f) notify the City in writing by certified 

mail or personal delivery, within ten (10) 

calendar days after the person knew or 

should have known, of any change that 

materially affects the provision of 

coverage of any person providing 

services on the project; and  

(g) contractually require each person with 

whom it contracts, to perform as required 

by paragraphs (a) – (g), with the 

certificates of coverage to be provided to 

the person for whom they are providing 

services. 
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By signing the contract, or providing, or 

causing to be provided a certificate of 

coverage, the Contractor is representing to 

the City that all employees of the Contractor 

who will provide services on the project will 

be covered by workers’ compensation 

coverage for the duration of the project, that 

the coverage will be based on proper 

reporting of classification codes and payroll 

amounts, and that all coverage agreements 

will be filed with the appropriate insurance 

carrier or, in the case of a self-insured, with 

the Commission’s Division of Self-Insurance 

Regulation.  Providing false or misleading 

information may subject the Contractor to 

administrative penalties, criminal penalties, 

civil penalties, or other civil actions. 

 

The Contractor’s failure to comply with any 

of these provisions is a breach of contract by 

the Contractor that entitles the City to declare 

the contract void if the contractor does not 

remedy the breach within ten (10) calendar 

days after receipt of notice of breach from the 

City. 
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INSTRUCTIONS TO PROPOSERS 

 

TABLE OF ARTICLES 

 

1. DEFINITIONS 

 

2. PROPOSER’S REPRESENTATIONS 

 

3. PROPOSAL DOCUMENTS 

 

4. PROCEDURES 

 

5. CONSIDERATION OF PROPOSALS 

 

6. POST PROPOSAL INFORMATION 

 

7. PERFORMANCE BOND AND PAYMENT BOND 

 

8. FORM OF AGREEMENT BETWEEN CITY AND CONTRACTOR 

 

9. SUPPLEMENTARY INSTRUCTIONS 

 

ARTICLE 1 DEFINITIONS 

 

1.10_ Proposal Documents include the Proposal Requirements and the proposed 

Contract Documents.  The Proposal Requirements consist of the Advertisement 

for Proposals, RFP Form, Terms and Conditions, Instructions to Proposers, 

Proposal Form, Contractor’s Qualifications Statement and Experience Record and 

other required legal forms as may be included and listed in the Table of Contents. 

The proposed Contract Documents consist of the form of Agreement between the 

City and Contractor, Conditions of the Contract (General, Supplementary and 

other Conditions), Drawings, Specifications and all Addenda issued prior to 

execution of the Contract. 

 

1.11_ Definitions set forth in the General Conditions of the Contract or in other Contract 

Documents are applicable to the Proposal Documents. 

 

1.12_ Addenda are written or graphic instruments issued by the Engineer prior to the 

execution of the Contract which modify or interpret the Proposal Documents by 

additions, deletions, clarifications or corrections. 

 

1.13_ A Proposal is a complete and properly executed proposal to do the Work for the 

sums stipulated therein, submitted in accordance with the Proposal Documents. 

 

1.14_ The Base Proposal is the sum stated in the Proposal Form for which the Proposer 
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offers to perform the work described in the Contract Documents as the base, to 

which additional sums may be added to or deleted from as the result of the of the 

City accepting Alternate Proposal(s). 

 

1.15_ An Alternate Proposal (or Alternate) is an amount stated in the Proposal Form to 

be added to or deducted from the amount of the Base Proposal if the 

corresponding change in the Work, as described in the Proposal Documents for 

each Alternate is accepted. 

 

1.16_ A Proposer is a person or entity who submits a Proposal who meets the 

requirements set forth in the Proposal Documents. 

 

1.17_ A Sub-proposer is a person or entity who submits a proposal to a Proposer for 

materials, equipment or labor for a portion of the Work. 

 

 

ARTICLE 2 PROPOSER’S REPRESENTATIONS 

 

2.1 The Proposer by making a Proposal represents that: 

 

2.1.1 The Proposer has read and understands the Proposal Documents to the extent that 

such documentation relates to the work for which the Proposal is submitted, and 

for other portions of the Project, if any, being concurrently or presently under 

construction. 

 

2.1.2 The Proposal is made in compliance with the Proposal Documents. 

 

2.1.3 The Proposer has visited the site, become familiar with local conditions under 

which the Work is to be performed and has correlated the Proposer’s personal 

observations with the requirements of the Proposal Documents. 

 

2.1.4 The Proposal is based upon the materials, equipment and systems required by the 

Proposal Documents without exception. 

 

ARTICLE 3 PROPOSAL DOCUMENTS 

 

3.1 COPIES 

 

3.1.1 Proposers may obtain complete sets of the Proposal Documents from the issuing 

office designated in the Advertisement for Proposals in the number and for the  

sum stated therein.  

 

3.1.2 Proposers shall use complete sets of Proposal Documents in preparing Proposals; 

neither the City nor Engineer assumes responsibility for errors or 

misinterpretations resulting from the use of incomplete sets of Proposal 
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Documents. 

 

3.1.3 The City and Engineer may make copies of the Proposal Documents available on 

the above terms for the purpose of obtaining Proposals on the Work.  No license 

or grant of use is conferred by issuance of copies of the Proposal Documents. 

 

3.2 INTERPRETATION OR CORRECTION OF PROPOSAL DOCUMENTS 

 

3.2.1 The Proposer shall carefully study and the Proposal Documents and shall examine 

the site and local conditions of the Work, and shall at once report to the Engineer 

errors, inconsistencies or ambiguities discovered. 

 

3.2.2 Proposers and Sub-Proposers requiring clarification or interpretation of the 

Proposal Documents shall make a written request which shall reach the Engineer 

at least five days prior to the date for receipt of Proposals. 

 

3.2.3 Interpretations, corrections and changes of the Proposal Documents will be made 

by Addendum. Interpretations, corrections, and changes of the Proposal 

Documents made in any other manner will not be binding, and Proposers shall not 

rely upon them. 

 

3.3 SUBSTITUTIONS 

 

3.3.1 The materials, products and equipment described in the Proposal Documents 

establish a standard of required function, dimension, appearance and quality to be 

met by any proposed substitution. 

 

3.3.3 If the Engineer approves a proposed substitution prior to receipt of Proposals, 

such approval will be set forth in an Addendum.  Proposers shall not rely upon 

approvals made in any other manner. 

 

3.3.4 No substitutions will be considered before the Contract award unless specifically 

provided for by addenda. 

 

3.4 ADDENDA 

 

3.4.1 Addenda will be transmitted to all who are known by the issuing office to have 

received a complete set of Proposal Documents. 

 

3.4.2 Copies of Addenda will be made available for inspection wherever Proposal 

Documents are on file for that purpose. 

 

3.4.3 Addenda will be issued no later than three days prior to the date for receipt of 

Proposals except an Addendum withdrawing the request for Proposals or one 

which includes postponement of the date for receipt of Proposals. 
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3.4.4 Each Proposer shall ascertain prior to submitting a Proposal that the Proposer has 

received all Addenda issued, and the Proposer shall acknowledge their receipt on 

the Proposal Form. 

 

ARTICLE 4 PROCEDURES 

 

4.1 PREPARATION OF PROPOSALS 

 

4.1.1 Proposals shall be submitted on the Proposal Form included with the Proposal 

Documents.  Proposer shall also ensure that the information required on the 

Contractor’s Qualifications Statement and Experience Record and all forms listed 

in Part I of the Table of Contents are addressed and included in full and submitted 

with the Proposal. 

 

4.1.2 All blanks on the Proposal Form shall be legibly executed in a non-erasable 

medium. 

 

4.1.3 Sums shall be expressed in both words and figures.  In case of discrepancy, the 

amount written in words shall govern. 

 

4.1.4 Interlineations, alterations and erasures must be initialed by the signer of the 

Proposal. 

 

4.1.5 All requested Alternates shall be proposed upon.  If Alternate renders no change 

in the Base Proposal, enter “No Change”. 

 

4.1.6 Where two or more Proposals for designated portions of the Work have been 

requested, the Proposer may, without forfeiture of the proposal security, state the 

Proposer’s refusal to accept award of less than the combination of Proposals 

stipulated by the Proposer.  The Proposer shall make no additional stipulations on 

the proposal form nor qualify the Proposal in any other manner. 

 

4.1.7 Each copy of the Proposal shall state the legal name of the Proposer and the 

nature of legal form of the Proposer.  The Proposer shall provide evidence of legal 

authority to perform within the jurisdiction of the Work.  Each copy shall be 

signed by the person or persons legally authorized to bind the Proposer to a 

contract.  A Proposal by a corporation shall further give the state of incorporation 

and have the corporate seal affixed.  A Proposal submitted by an agent shall have 

a current power of attorney attached certifying the agent’s authority to bind the 

Proposer. 

 

4.2 PROPOSAL SECURITY 

 

4.2.1 Each Proposal shall be accompanied by a proposal security in the form of a 



 
 −5 

cashier’s check or bond in the amount of 5% of the Base Proposal Price.  The 

Proposer pledges to enter into a Contract with the City on the terms stated in the 

Proposal and will furnish bonds covering the faithful performance of the Contract 

and payment of all obligations arising thereunder.  Should the Proposer refuse to 

enter into such Contract or fail to furnish such bonds if required, the amount of 

the proposal security shall be forfeited to the City as liquidated damages, not as 

penalty.  The amount of the proposal security shall not be forfeited to the City in 

the event the City fails to comply with Paragraph 6.2. 

 

4.2.2 The attorney in fact who executes the bond on behalf of the surety shall affix to 

the bond a certified and current copy of the power of attorney. 

 

4.2.3 The City will have the right to retain the proposal security of Proposers to whom 

an award is being considered until either (a) the Contract has been executed and 

bonds, if required, have been furnished, or (b) the specified time has elapsed so 

that Proposals may be withdrawn or (c) all Proposals have been rejected. 

 

4.3 SUBMISSION OF PROPOSALS 

 

4.3.1 The completed Proposal Form, the proposal security and any other documents 

containing information that is required to be submitted with the Proposal shall be 

enclosed in a sealed opaque envelope. The envelope shall be addressed to the 

party receiving the Proposals and shall be identified with the Project name and the 

Proposer’s name.  If the Proposal is sent by mail, the sealed envelope shall be 

enclosed in a separate mailing envelope with the notation “SEALED PROPOSAL 

ENCLOSED” on the face thereof.  

 

4.3.2 Proposals shall be deposited at the designated location prior to the time and date 

for receipt of Proposals. Proposals received after the time and date for receipt of 

Proposals will be return unopened. 

 

4.3.3 The Proposer shall assume full responsibility for timely delivery at the location 

designated for receipt of Proposals. 

 

4.4 MODIFICATION OR WITHDRAWAL OF PROPOSAL 

 

4.4.1 A Proposal may not be modified, withdrawn or canceled by the Proposer during 

the stipulated time period following the time and date designated for the receipt of 

Proposals, and each Proposer so agrees in submitting a Proposal. 

 

4.4.2 Prior to the time and date designated for receipt of Proposals, a Proposal 

submitted may be modified or withdrawn by notice to the party receiving 

Proposals at the place designated for receipt of Proposals.  Such notice shall be in 

writing over the signature of the Proposer.  Written confirmation over the 

signature of the Proposer shall be received, and date- and time-stamped by the 
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receiving party on or before the date and time set for receipt of Proposals.  A 

change shall be so worded as not to reveal the amount of the original Proposal. 

 

4.4.3 Withdrawn Proposals may be resubmitted up to the date and time designated for 

the receipt of Proposals provided that they are then fully in conformance with 

these Instructions to Proposers. 

 

4.4.4 Proposal security shall be in an amount sufficient for the Proposal as resubmitted. 

 

4.4.5 Proposal Withdrawal: No proposal may be withdrawn within thirty days after 

proposal opening without consent of City. 

 

4.4.6 The City has stated that according to the State Attorney General, proposal 

modifications made on the outside of proposal envelope are to be considered non-

responsive and shall not be considered. 

 

ARTICLE 5 CONSIDERATION OF PROPOSALS 

 

5.1 OPENING OF PROPOSALS 

 

At the discretion of the City the properly identified Proposals received on time, as 

defined in the Advertisement for Proposals, will be publicly opened an will be read aloud. 

 Within 10-day of the Proposal Opening, an abstract of the Proposals may be made 

available to Proposers. 

 

5.2 REJECTION OF PROPOSALS 

 

The City shall have the right to reject any or all Proposals.  A Proposal not accompanied 

by the correctly completed Proposal Form, a required proposal security, and/or that is 

lacking data required by the Proposal Documents is subject to rejection. 

 

5.3 ACCEPTANCE OF PROPOSAL (AWARD) 

 

5.3.1 It is the intent of the City to award a Contract to the Proposer who provides a 

Proposal that has been submitted in accordance with the requirements of the 

Proposal Documents; that does not exceed the funds available for this project; and 

that the City, based upon established criteria, feels is the most advantageous.   

 

5.3.1.1 The City shall have the right to waive informalities and irregularities in a Proposal 

received that are not related to the Proposal price and to accept the Proposal 

which, in the City’s judgment, is in the City’s own best interests. 

 

5.3.2 The City shall have the right to accept Alternates in any order or combination, and 

to determine the most advantageous Proposal while considering of the sum of the 

Base Proposal and Alternates accepted. 
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5.3.3 In determining the most advantageous Proposal, City will give serious 

consideration to information derived from Contractor’s Qualifications Statement 

and Experience Record, and other information submitted on the Proposal Form. 

Proposers not completing these forms and submitting all information and 

materials required will be subject to rejection.   

 

5.3.4 Following the proposal deadline, City staff will evaluate and rank each proposal 

submitted in relation to the selection criteria set forth. The Proposal scoring the 

highest overall value upon evaluation will be deemed the most advantageous 

Proposal.  

 

5.3.4.1 Following the Proposal evaluation, the City will attempt to negotiate an 

agreement with the Proposer whom they determine to offer the most 

advantageous Proposal.  The City may discuss with the selected Proposer options 

for a scope or time modification and any price change associated with the 

modification.  If the City is unable to negotiate an agreement with the selected 

Proposer, the City may begin the negotiation process with the second ranked 

Proposer.  This process shall continue until an agreement has been negotiated 

with a ranked Proposer or the City rejects all proposals for this project. 

 

5.3.4.2 The City will select a contractor from the respondents to this request for 

proposals, or reject all proposals. The City will rank the proposals based on the 

following: 

 

WEIGHT POINTS CRITERIA 

 
40%  40  Total price of Base Proposal and any selected alternates. 

 

20%  20  Reputation of Contractor and Contractor’s experience record 

with projects similar to the scope of this project. 

 

20%  20  Ability of Contractor to meet project timeline. 

 

20%  20  Extent to which goods and services proposed by the 

contractor meet City’s needs 

 

5.3.4.3 The City reserves the right to verify the accuracy and completeness of all 

responses by utilizing any information available to the City without regard to 

whether such information appears in the proposal. 

 

 

ARTICLE 6 POST-PROPOSAL INFORMATION 

 

6.1 CONTRACTOR’S QUALIFICATION STATEMENT 
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6.1.1 Proposers shall provide all information required in the Contractor’s Qualification 

Statement and Experience Record. After the proposal date, the City reserves the 

right to request any additional pertinent information from any Proposer as 

pertaining to the qualifications and experience of the that Proposer’s company.   

 

6.2 CITY’S FINANCIAL CAPABILITY 

 

6.2.1 The City shall, at the request of the Proposer to whom award of a Contract is 

under consideration and no later than seven days prior to the expiration of the 

time for withdrawal of Proposals, furnish to the Proposer Reasonable evidence 

that financial arrangements have been made to fulfill the City’s obligation under 

the Contract.  Unless such reasonable evidence is furnished, the Proposer will not 

be allowed to execute the Agreement between the City and Contractor. 

 

6.3 SUBMITTALS 

 

6.3.1 Submit one physical sample of the synthetic turf carpet that is being 

proposed. Also, submit manufacturer’s product data sheets for the synthetic 

turf system. 

 

6.3.2 The Proposer shall, as soon as practicable or as stipulated in the Proposal 

Documents, after notification of selection for the award of a Contract, furnish to 

the City through the Engineer in writing: 

 

1. A designation of the Work to be performed with the Proposer’s own forces 

and the Work to be performed by subcontractors; 

 

2. Names of the manufacturers, products, and the suppliers of principal items 

or systems of materials and equipment proposed for the Work; and 

 

6.3.3 The Proposer will be required to establish to the satisfaction of the Engineer and 

City the reliability and responsibility of the persons or entities proposed to furnish 

and perform the Work described in the Proposal Documents. 

 

6.3.4 Prior to the execution of the Contract, the Engineer will notify the Proposer in 

writing if either the City or Engineer, after due investigation, has reasonable 

objection to a person or entity proposed by the Proposer.  If the City or Engineer 

has reasonable objection to a proposed person or entity, the Proposer may, at the 

Proposer’s option, (1) withdraw the proposal or (2) submit an acceptable 

substitute person or entity with an adjustment in the Base Proposal or Alternate 

Proposal to cover the difference in cost occasioned by such substitution.  The City 

may accept the adjusted proposal price or disqualify the Proposer.  In the event of 

either withdrawal or disqualification, proposal security will not be forfeited. 

 

6.3.5 Persons and entities proposed by the Proposer and to whom the City and Engineer 
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have made no reasonable objection must be used on the Work for which they 

were proposed and shall not be changed except with the written consent of the 

City and Engineer. 

 

ARTICLE 7 PERFORMANCE BOND AND PAYMENT BOND 

 

7.1 BOND REQUIREMENTS 

 

7.1.1 The Proposer shall furnish bonds in accordance with the General and 

Supplemental General Conditions of this Proposal covering the faithful 

performance of the Contract and payment of all obligations arising thereunder.  

Bonds may be secured through the Proposer’s usual sources, but surety company 

must have a Best Key Rating of B+ or better. 

 

7.1.2 The cost of securing such bonds shall be included in the Proposal.  

 

7.2 TIME OF DELIVERY AND FORM OF BONDS 

 

7.2.1 The Proposer shall deliver the required bonds to the City not later than fifteen 

days following the date of execution of the Contract.  If the Work is to be 

commenced prior thereto in response to a letter of intent, the Proposer shall, prior 

to commencement of the work, submit evidence satisfactory to the City that such 

bonds will be furnished and delivered in accordance with this Subparagraph 7.2.1. 

 

7.2.2 Performance Bond and Payment Bonds shall be written in the amount of the 

Contract Sum.  Bonds shall be written on forms in accordance with applicable 

State of Texas laws. 

 

7.2.3 The bonds shall be dated on or after the date of the Contract. 

 

7.2.4 The Proposer shall require the attorney-in-fact who executes the required bonds 

on behalf of the surety to affix thereto a certified and current copy of the power of 

attorney. 

 

ARTICLE 8  FORM OF AGREEMENT BETWEEN CITY AND CONTRACTOR 

 

8.1 Unless otherwise required in the Proposal Documents, the Agreement for the 

Work will be written the Form of Agreement Between City and Contractor Where 

the Basis of Payment Is a Stipulated Sum as contained in the Proposal 

Documents. 

 

ARTICLE 9 SUPPLEMENTARY INSTRUCTIONS 

 

9.1 Pre-Proposal Conference 
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9.1.1 A non-mandatory pre-proposal meeting will be held at the City of Brenham Texas 

city offices located at 200 W. Vulcan, Brenham, TX 77833at 10:00 a.m. local 

time on August 15th, 2023. Representatives of City and Engineer will be present 

to discuss Project. Proposers are encouraged to attend conference. Engineer will 

transmit to Proposers of record such addenda as Engineer considers necessary in 

response to questions arising during the conference. Oral statements may not be 

relied upon and will not be binding or legally effective. 

 

9.2 Non-Collusion Certification 

 

9.2.1 By signing this proposal, the proposer certifies that, to the best of his/her 

knowledge: neither the proposer nor any business entity represented by the 

proposer has received compensation for participation in the preparation of the 

item specifications related to this Proposal Invitation, this proposal has been 

arrived at independently and is submitted without collusion with any other 

proposer, with any competitor or potential competitor, or with any other person or 

entity to obtain any information or gain any special treatment or favoritism that 

would in any way limit competition or give any proposer an unfair advantage over 

any other proposer with respect to this proposal, the proposer has not accepted, 

offered, conferred, or agreed to confer, and will not in the future accept, offer, 

accepted, offered, conferred, or agreed to confer, and will not in future accept, 

offer, confer, or agree to confer, any benefit or anything of value to any person or 

entity related to the City in connection with any information or submission related 

to this proposal, any recommendation, decision, vote, or award related to this 

proposal, or the exercise of any influence or discretion concerning the sale, 

delivery, or performance of any product or service related to this proposal, no 

attempt has been or will be made to induce any other person or entity to submit a 

proposal. 

 

9.2.2 The person signing this proposal certifies that he/she has fully informed 

himself/herself regarding the accuracy of the statements contained in this 

certification. 

 

9.3 Equal Employment Opportunity (EEO) Disclosures 

 

9.3.1 By submission of a proposal, the proposer agrees that in the performance of any 

contract resulting from award under this proposal, the proposer will comply for 

the period of the contract with all applicable equal employment opportunity laws 

and regulations, including, but not limited to an agreement not to deny any benefit 

to, exclude from any opportunity, or discriminate in any way against, any 

applicant, employee, or any other person because of age, color, creed, gender, 

handicapping condition, marital status, national origin, political affiliation or 

belief, race religion or veteran status. 

 

9.3.2 The occurrence of any prohibited discrimination will constitute proposer’s breach 
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of contract due to a substantial failure by the vendor to fulfill its obligations, 

whereupon the City may terminate the proposer’s contract for cause. 
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PROPOSAL FORM 

 

PROJECT: CITY OF BRENHAM TEXAS, HOHLT PARK SYNTHETIC TURF 

IMPROVEMENTS PROJECT 

 

NAME OF PROPOSER:                                                                                                                    

 

The undersigned, in compliance with Invitation to make Proposal for Construction Work, has 

received and examined the Proposal Documents and conditions regarding this project and, 

having examined the project site, propose to: 

 

1. Hold Proposal valid for at least 60 days after Proposal date. 

2. Enter into and execute a contract, if awarded, on the basis of this proposal and to 

furnish required bonds. 

3. Accomplish Work in accordance with the Proposal Documents. 

4. Accept provisions of Instructions to Proposers regarding disposition of Proposal 

Security. 

5. The following dates shall apply for: 

 

Base Proposal: 

Work shall be substantially completed by no later than February 2nd, 2024 and 

completed and ready for final payment by February 9th, 2024.  It is anticipated 

that Work will commence as of October 9th, 2023. 

 

Acknowledgment of receipt of the following Addenda:                             

 

BASE PROPOSAL: 

 

1.  Proposer agrees to accept as full compensation for the Lump Sum Work proposed in the 

Proposal Documents (INCLUDING the Contingency Allowance) based upon the 

Undersigned’s own estimate of quantities and costs, including sales, consumer, use and 

other taxes and overhead and profit the following sum of: 

 

Numeric Dollars: ($)                                                                               

 

Written Words                                                                                                             

 

____________________________________________________ 

 

 Unit Cost:  Proposer agrees to accept as full compensation on a unit cost basis for each 

liner foot of new buried concrete curbing that may be required for anchoring new synthetic turf 

around the existing backstops and dugouts, the rate of  

        $______________ per liner foot 

         For each foot actually constructed
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ALTERNATE PROPOSAL NO.1: 

 

1.  Proposer agrees to accept as full compensation for the Lump Sum Work proposed on the 

drawings as Alternate Proposal No.1, being all work related to the southwest field, 

following sum of: 

 

Numeric Dollars: ($)                                                                               

 

Written Words                                                                                                             

 

____________________________________________________ 

 

ALTERNATE PROPOSAL NO.2: 

 

1.  Proposer agrees to accept as full compensation for the Lump Sum Work proposed on the 

drawings as Alternate Proposal No.1, being all work related to the southeast field with the 

exception of the new synthetic turf surfacing in the bull pen areas (which shall be 

included as part of the Base Proposal),  following sum of: 

 

Numeric Dollars: ($)                                                                               

 

Written Words                                                                                                             

 

____________________________________________________ 

 

 

ACCEPTANCE: Upon notification of the acceptance of proposal, Undersigned agrees to execute 

a contract for above work, for stated compensation.  Undersigned further agrees, if awarded 

Contract, to execute and deliver to the Engineer within three days of the execution of the 

Agreement, Performance Bond and labor and Material Payment Bond equal to 100 % of the 

contract sum in accordance with the General and Supplementary Conditions. 

 

Respectfully submitted, 

 

 

 

Name of Contracting Firm  Address 

 

BY: ________________________________________ 

 

 

Seal – If Proposal is by Corporation 



CONTRACTOR’S QUALIFICATION STATEMENT AND EXPERIENCE RECORD 
 
Name of Contractor:           
 
Address:           
 
Contact Name:            
 
Phone:            
 
E-mail:           
 
Number of years company has been in Business under its current name:  
 
Names that your company has previously operated under (if any):   
 
            
 
Current Bonding Capacity ($)        
 
Name and Best Key Rating of Bonding Company:      
 
            
 
List which portions (if any) of this project will be Substituted out to other 
Contractors including the name of each subcontractor? (Attach additional sheets if 
required) 
 
            
 
            
 
            
 
            
 
            
 
            
 
            
 
            
 
            
 



 
Personnel: 
List all key personnel that your company currently employs that will be assigned to 
perform work for this project including job title, related experience and time.  
 
Employee Name:            
 
Job Assignment for this Project:          
 
Related Experience:            
 
             
 
Duration of Related Experience:          
 
Employee Name:            
 
Job Assignment for this Project:          
 
Related Experience:            
 
             
 
Duration of Related Experience:          
 
Employee Name:            
 
Job Assignment for this Project:          
 
Related Experience:            
 
             
 
Duration of Related Experience:          
 
Employee Name:            
 
Job Assignment for this Project:          
 
Related Experience:            
 
             
 
Duration of Related Experience:          
 
(Add additional sheets as needed to complete this category) 



Synthetic Turf Project Experience: 
 
Provide details and contact information for clients for whom your company has 
performed work for within the last three years that are best related to the scope of 
this project. Contractor shall provide the following information based on his/her 
own company’s experience or that of a company with whom he/she has agreed to 
sub-contract with for the completion of the Work. (Attach additional sheets if 
required) 
 
Project Name:            
 
Owner’s Contact Name Phone # of Contact Description of Work:     
 
             
 
            
  
Was Work Completed on Time?          
  
If no, describe circumstances:          
 
Were Change Orders greater than 5% of the Contract Price necessary?    
 
If Yes, explain why:            
 
             
 
             
 
             
 
Has the Owner asked your Company to respond to any items covered under the 
warranty(s) of the Project?     
 
If Yes, explain what problem occurred, the timeliness with which your company 
responded to the problem, and the measures your company took to resolve the 
problem.             
 
             
 
             
 
             
 
             
 



 
 
Project Name:            
 
Owner’s Contact Name Phone # of Contact Description of Work:     
 
             
 
            
  
Was Work Completed on Time?          
  
If no, describe circumstances:          
 
Were Change Orders greater than 5% of the Contract Price necessary?    
 
If Yes, explain why:            
 
             
 
             
 
             
 
Has the Owner asked your Company to respond to any items covered under the 
warranty(s) of the Project?     
 
If Yes, explain what problem occurred, the timeliness with which your company 
responded to the problem, and the measures your company took to resolve the 
problem.             
 
             
 
             
 
             
 
             
 
             
 
             
 
             
 
 



 
 
Project Name:            
 
Owner’s Contact Name Phone # of Contact Description of Work:     
 
             
 
            
  
Was Work Completed on Time?          
  
If no, describe circumstances:          
 
Were Change Orders greater than 5% of the Contract Price necessary?    
 
If Yes, explain why:            
 
             
 
             
 
             
 
Has the Owner asked your Company to respond to any items covered under the 
warranty(s) of the Project?     
 
If Yes, explain what problem occurred, the timeliness with which your company 
responded to the problem, and the measures your company took to resolve the 
problem.             
 
             
 
             
 
             
 
             
 
             
 
             
 
             
 
 



 
 
Project Name:            
 
Owner’s Contact Name Phone # of Contact Description of Work:     
 
             
 
            
  
Was Work Completed on Time?          
  
If no, describe circumstances:          
 
Were Change Orders greater than 5% of the Contract Price necessary?    
 
If Yes, explain why:            
 
             
 
             
 
             
 
Has the Owner asked your Company to respond to any items covered under the 
warranty(s) of the Project?     
 
If Yes, explain what problem occurred, the timeliness with which your company 
responded to the problem, and the measures your company took to resolve the 
problem.             
 
             
 
             
 
             
 
             
 
             
 
             
 
             
 
 



 
 
Project Name:            
 
Owner’s Contact Name Phone # of Contact Description of Work:     
 
             
 
            
  
Was Work Completed on Time?          
  
If no, describe circumstances:          
 
Were Change Orders greater than 5% of the Contract Price necessary?    
 
If Yes, explain why:            
 
             
 
             
 
             
 
Has the Owner asked your Company to respond to any items covered under the 
warranty(s) of the Project?     
 
If Yes, explain what problem occurred, the timeliness with which your company 
responded to the problem, and the measures your company took to resolve the 
problem.             
 
             
 
             
 
             
 
             
 
             
 
             
 
             
 
 



 
 
Project Name:            
 
Owner’s Contact Name Phone # of Contact Description of Work:     
 
             
 
            
  
Was Work Completed on Time?          
  
If no, describe circumstances:          
 
Were Change Orders greater than 5% of the Contract Price necessary?    
 
If Yes, explain why:            
 
             
 
             
 
             
 
Has the Owner asked your Company to respond to any items covered under the 
warranty(s) of the Project?     
 
If Yes, explain what problem occurred, the timeliness with which your company 
responded to the problem, and the measures your company took to resolve the 
problem.             
 
             
 
             
 
             
 
             
 
             
 
             
 
             
 
 



 
 
 
Project Name:            
 
Owner’s Contact Name Phone # of Contact Description of Work:     
 
             
 
            
  
Was Work Completed on Time?          
  
If no, describe circumstances:          
 
Were Change Orders greater than 5% of the Contract Price necessary?    
 
If Yes, explain why:            
 
             
 
             
 
             
 
Has the Owner asked your Company to respond to any items covered under the 
warranty(s) of the Project?     
 
If Yes, explain what problem occurred, the timeliness with which your company 
responded to the problem, and the measures your company took to resolve the 
problem.             
 
             
 
             
 
             
 
             
 
             
 
             
 
             
 



 
 
 
 
Project Name:            
 
Owner’s Contact Name Phone # of Contact Description of Work:     
 
             
 
            
  
Was Work Completed on Time?          
  
If no, describe circumstances:          
 
Were Change Orders greater than 5% of the Contract Price necessary?    
 
If Yes, explain why:            
 
             
 
             
 
             
 
Has the Owner asked your Company to respond to any items covered under the 
warranty(s) of the Project?     
 
If Yes, explain what problem occurred, the timeliness with which your company 
responded to the problem, and the measures your company took to resolve the 
problem.             
 
             
 
             
 
             
 
             
 
             
 
             
 
             



 
 
 
 
 
Project Name:            
 
Owner’s Contact Name Phone # of Contact Description of Work:     
 
             
 
            
  
Was Work Completed on Time?          
  
If no, describe circumstances:          
 
Were Change Orders greater than 5% of the Contract Price necessary?    
 
If Yes, explain why:            
 
             
 
             
 
             
 
Has the Owner asked your Company to respond to any items covered under the 
warranty(s) of the Project?     
 
If Yes, explain what problem occurred, the timeliness with which your company 
responded to the problem, and the measures your company took to resolve the 
problem.             
 
             
 
             
 
             
 
             
 
             
 
             
 



             
 
Project Name:            
 
Owner’s Contact Name Phone # of Contact Description of Work:     
 
             
 
            
  
Was Work Completed on Time?          
  
If no, describe circumstances:          
 
Were Change Orders greater than 5% of the Contract Price necessary?    
 
If Yes, explain why:            
 
             
 
             
 
             
 
Has the Owner asked your Company to respond to any items covered under the 
warranty(s) of the Project?     
 
If Yes, explain what problem occurred, the timeliness with which your company 
responded to the problem, and the measures your company took to resolve the 
problem.             
 
             
 
             
 
             
 
             
 
             
 
             
 
             
 
 



 
 
Project Name:            
 
Owner’s Contact Name Phone # of Contact Description of Work:     
 
             
 
            
  
Was Work Completed on Time?          
  
If no, describe circumstances:          
 
Were Change Orders greater than 5% of the Contract Price necessary?    
 
If Yes, explain why:            
 
             
 
             
 
             
 
Has the Owner asked your Company to respond to any items covered under the 
warranty(s) of the Project?     
 
If Yes, explain what problem occurred, the timeliness with which your company 
responded to the problem, and the measures your company took to resolve the 
problem.             
 
             
 
             
 
             
 
             
 
             
 
             
 
             
 
 



 
 
Project Name:            
 
Owner’s Contact Name Phone # of Contact Description of Work:     
 
             
 
            
  
Was Work Completed on Time?          
  
If no, describe circumstances:          
 
Were Change Orders greater than 5% of the Contract Price necessary?    
 
If Yes, explain why:            
 
             
 
             
 
             
 
Has the Owner asked your Company to respond to any items covered under the 
warranty(s) of the Project?     
 
If Yes, explain what problem occurred, the timeliness with which your company 
responded to the problem, and the measures your company took to resolve the 
problem.             
 
             
 
             
 
             
 
             
 
             
 
             
 
             
 
 



 
 
Project Name:            
 
Owner’s Contact Name Phone # of Contact Description of Work:     
 
             
 
            
  
Was Work Completed on Time?          
  
If no, describe circumstances:          
 
Were Change Orders greater than 5% of the Contract Price necessary?    
 
If Yes, explain why:            
 
             
 
             
 
             
 
Has the Owner asked your Company to respond to any items covered under the 
warranty(s) of the Project?     
 
If Yes, explain what problem occurred, the timeliness with which your company 
responded to the problem, and the measures your company took to resolve the 
problem.             
 
             
 
             
 
             
 
             
 
             
 
             
 
             
 
 



 
 
Project Name:            
 
Owner’s Contact Name Phone # of Contact Description of Work:     
 
             
 
            
  
Was Work Completed on Time?          
  
If no, describe circumstances:          
 
Were Change Orders greater than 5% of the Contract Price necessary?    
 
If Yes, explain why:            
 
             
 
             
 
             
 
Has the Owner asked your Company to respond to any items covered under the 
warranty(s) of the Project?     
 
If Yes, explain what problem occurred, the timeliness with which your company 
responded to the problem, and the measures your company took to resolve the 
problem.             
 
             
 
             
 
             
 
             
 
             
 
             
 
             
 
 



 
  

FELONY CONVICTION NOTICE 
 
State of Texas Legislative Senate Bill No. 1, Section 44.034, Notification of Criminal History, Subsection (a), states 
"a person or business entity that enters into a contract with a school district must give advance notice to the district if 
the person or an owner or operator of the business entity has been convicted of a felony.  The notice must include a 
general description of the conduct resulting in the conviction of a felony."  
 
Subsection (b) states "a school district may terminate a contract with a person or a business entity if the district 
determines that the person or business entity failed to give notice as required by subsection (a) or misrepresented the 
conduct resulting in the conviction.  The district must compensate the person or business entity for services 
performed before the termination of the contract." 
 
This Notice is not Required of a Publicly Held Corporation 
 
I, the undersigned agent for the firm named below, certify that the information concerning notification of felony 
convictions has been reviewed by me and the following information furnished is true to the best of my knowledge.  
 
Vendor's Name:  
 
_________________________________________________________________________________________________ 
Authorized Company Official's Name (Printed)  
 
 
 
A. My firm is a publicly held corporation; therefore, this reporting requirement is not applicable.   
 
Signature of Company Official:  
 
 
 
B. My firm is not owned or operated by anyone who has been convicted of a felony:  
 
Signature of Company Official: 
 
 
 
C. My firm is owned or operated by the following individual(s) who has/have been convicted of a felony:  
 
Name of Felon(s):  
 
 
 
Details of Conviction(s):  
 
 
 
 
 
Signature of Company Official:  
 
 

 



 Adopted 06/29/2007

FORM CIQ

OFFICE USE ONLYThis questionnaire reflects changes made to the law by H.B. 1491, 80th Leg., Regular Session.

This questionnaire is being filed in accordance with Chapter 176, Local Government Code
by a person who has a business relationship as defined by Section 176.001(1-a) with a local
governmental entity and the person meets requirements under Section 176.006(a).

By law this questionnaire must be filed with the records administrator of the local governmental
entity not later than the 7th business day after the date the person becomes aware of facts
that require the statement to be filed.  See Section 176.006, Local Government Code.

A person commits an offense if the person knowingly violates Section 176.006, Local
Government Code. An offense under this section is a Class C misdemeanor.

CONFLICT OF INTEREST QUESTIONNAIRE
For vendor or other person doing business with local governmental entity

Check this box if you are filing an update to a previously filed questionnaire.

(The law requires that you file an updated completed questionnaire with the appropriate filing authority not
 later than  the 7th business day after the date the originally filed questionnaire becomes incomplete or inaccurate.)

Name of person who has a business relationship with local governmental entity.1

2

3

Date Received

Name of local government officer with whom filer has employment or business relationship.

        Name of Officer

This section (item 3 including subparts  A, B, C & D)  must be completed for each officer with whom the filer has an
employment or  other business relationship as defined by Section 176.001(1-a), Local Government Code.  Attach additional
pages to this Form CIQ as necessary.

A.  Is the local government officer named in this section receiving or likely to receive taxable income, other than investment
income, from the filer of the questionnaire?

                             Yes                 No

B.  Is the filer of the questionnaire receiving or likely to receive taxable income, other than investment income, from or at the
direction of the local government officer named in this section AND the taxable income is not received from the local
governmental entity?

                             Yes                 No

C.  Is the filer of this questionnaire employed by a corporation or other business entity with respect to which the local
government officer serves as an officer or director, or holds an ownership of 10 percent or more?

                             Yes                No

D. Describe each employment or business relationship with the local government officer named in this section.

Signature of person doing business with the governmental entity Date

4



 

Texas Administrative Code 

 

TITLE 34 PUBLIC FINANCE 

PART 1 COMPTROLLER OF PUBLIC ACCOUNTS 

CHAPTER 3 TAX ADMINISTRATION 

SUBCHAPTER O STATE SALES AND USE TAX 

RULE §3.291 Contractors 

 

 

(c) Tax responsibilities of contractors who perform lump-sum and separated contracts for exempt 

organizations. 

(1) Exemption certificates and other required proof of exemption. A contractor must obtain 

properly completed exemption certificates to document exempt contracts. Written contracts or 

written purchase orders that are issued by governmental entities exempted under Tax Code, 

§151.309, are acceptable documentation of exempt contracts. 

(2) Contractor liability. 

(A) A contractor may claim an exemption under Tax Code, §151.311, on a purchase of a taxable 

item for use under a contract to improve realty for an organization that is exempt under Tax 

Code, §151.309 or §151.310. If the comptroller subsequently determines that the organization is 

not exempt, then the contractor is liable for all taxes, penalties, and interest that accrue upon such 

purchase. If the validity of a claimed exemption or the exempt status of the customer is unclear, 

then the contractor may not accept the exemption certificate in good faith and should request 

additional evidence of the exempt status of the contract. If the customer claims to be an exempt 

organization, then a letter of sales and use tax exemption from the comptroller that is addressed 

to the customer relieves the contractor from further inquiry regarding the exempt status of the 

customer. See §3.287 of this title (relating to Exemption Certificates). 

(B) A contract with a private party to improve real property owned by an exempt entity, other 

than a governmental entity described in Tax Code, §151.309, is not an exempt contract if the 

improvement to real property is for the primary use and benefit of the private party. However, a 

contractor in a non-exempt contract may purchase tax free tangible personal property that is used 

to improve real property owned by a governmental entity described in Tax Code, §151.309, if 

that tangible personal property is donated to the governmental entity and if the following 

conditions are satisfied: 

(i) the contract between the contractor and the private party is a separated contract. See 

subsection (b) of this section for a discussion of lump-sum and separated contracts; 

(ii) the contract provides that title to the materials used to perform the contract passes to the 

private party when the materials are delivered to the job site but before they are incorporated into 

the realty or used by either the contractor or the private party; and 

 

(iii) the contract provides that the private party intends to donate the materials to the 

governmental entity before the materials are incorporated into the realty or used by the 

contractor. The private party must provide the contractor with a letter of intent or other document 

from the governmental entity that states its intent to accept the property. 

(3) Materials that exempt customers provide. A contract may specify that the exempt customer 

will provide the materials and the contractor will provide the skill and labor that are necessary to 

http://info.sos.state.tx.us/pls/pub/readtac$ext.ViewTAC?tac_view=2&ti=34
http://info.sos.state.tx.us/pls/pub/readtac$ext.ViewTAC?tac_view=3&ti=34&pt=1
http://info.sos.state.tx.us/pls/pub/readtac$ext.ViewTAC?tac_view=4&ti=34&pt=1&ch=3
http://info.sos.state.tx.us/pls/pub/readtac$ext.ViewTAC?tac_view=5&ti=34&pt=1&ch=3&sch=O&rl=Y


perform the contract. Under this type of contract, the contractor will not incur tax liability on the 

materials. The exempt customer may issue exemption certificates to suppliers in lieu of tax when 

purchasing the materials. Materials that are incorporated into real property improvements that are 

not related to the exempt purpose of the customer exempt under Tax Code, §151.310(a)(1) or (2), 

are taxable. In this situation, the exempt customer must pay tax to suppliers when purchasing the 

materials. See also §3.322 of this title (relating to Exempt Organizations). 

(4) Exempt items. The following items are exempt from sales and use tax when purchased for 

use in the performance of an exempt contract: 

(A) tangible personal property that is incorporated into the realty; 

(B) consumable items that are necessary and essential to the contract and are completely 

consumed at the job site; and 

(C) taxable services that are performed at the job site and are: 

(i) expressly required by the exempt contract to be provided or purchased by the contractor; or 

(ii) integral to the performance of the exempt contract. 

(5) Contractor's exemption or resale certificate. A contractor who performs a lump-sum or 

separated contract may issue a properly completed exemption certificate to a supplier for the 

purchase of exempt items that are identified in paragraph (4) of this subsection. The certificate 

must be properly completed and identify the contractor as the purchaser, the exempt entity for 

whom the improvements are made, and the project for which the items are being purchased. See 

§3.287 of this title (relating to Exemption Certificates). A contractor may choose to issue a 

properly completed resale certificate when purchasing materials that will be incorporated into the 

customer's realty under a separated contract. 

(6) Equipment. All machinery and equipment, including repair and replacement parts and 

accessories, that a contractor uses to perform contracts for any exempt entity are taxable. A 

contractor who purchases, rents, or leases equipment for use on a contract to improve realty for 

an exempt entity must pay tax on that purchase, rental, or lease.  
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FORM 1295CERTIFICATE OF INTERESTED PARTIES

OFFICE USE ONLOFFICE USE ONLOFFICE USE ONLOFFICE USE ONLOFFICE USE ONLYYYYY

 6 UNSWORN DECLARATION

My name is _______________________________________________________, and my date of birth is _______________________________.

My address is ________________________________________________, ___________________, _______, __________, ______________.

(street)         (city)    (state)     (zip code)          (country)

I declare under penalty of perjury that the foregoing is true and correct.

Executed in ___________________ County, State of ______________ , on the _______ day of _______________, 20______.

(month)               (year)

Signature of authorized agent of contracting business entity
(Declarant)

ADD ADDITIONAL PAGES AS NECESSARY

 Name of Interested Party
Nature of Interest (check applicable)City, State, Country

(place of business)
Controlling Intermediary

4

Name of governmental entity or state agency that is a party to the contract for
which the form is being filed.

2

3 Provide the identification number used by the governmental entity or state agency to track or identify the contract,
and provide a description of the services, goods, or other property to be provided under the contract.

Complete Nos. 1 - 4 and 6 if there are interested parties.
Complete Nos. 1, 2, 3, 5, and 6 if there are no interested parties.

1 Name of business entity filing form, and the city, state and country of the business
entity's place of business.

5
Check only if there is NO Interested Party.
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 STANDARD FORM OF AGREEMENT 

 BETWEEN OWNER AND CONTRACTOR 

 ON THE BASIS OF A STIPULATED PRICE 

 

 

THIS AGREEMENT is by and between City of Benham, Brenham, Texas                                                    

 

(hereinafter called OWNER) and                                                                    (hereinafter called CONTRACTOR). 

 

OWNER and CONTRACTOR, in consideration of the mutual covenants hereinafter set forth, agree as follows: 

 

ARTICLE 1 - WORK 

 

1.01 CONTRACTOR shall complete all Work as specified or indicated in the Contract Documents.  The Work is 

generally described as follows: 

 

This project consists of demolition work, earthwork, concrete work, synthetic turf system installation work, storm drain 

improvement work, minor grass and irrigation repair work, and all appurtenant work. 

 

ARTICLE 2 - THE PROJECT 

 

2.01  The Project for which the Work under the Contract Documents may be the whole or only a part is generally 

described as follows: 

 
Hohlt Park Synthetic Turf Improvements  

 

ARTICLE 3 -ENGINEER 

 

3.01 The Project has been designed by CEI Engineering Associates, Inc. who is hereinafter called ENGINEER and 

who is to act as OWNER’s representative, assume all duties and responsibilities, and have the rights and authority 

assigned to ENGINEER in the Contract Documents in connection with the completion of the Work in accordance with 

the Contract Documents. 

 

ARTICLE 4 - CONTRACT TIMES 

 

4.01 Time of the Essence 

 

A. All time limits for Milestones, if any, Substantial Completion, and completion and readiness for final 

payment as stated in the Contract Documents are of the essence of the Contract.
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4.02 Date to Achieve Substantial Completion and Final Payment 

 

A. The Work will be substantially completed with all materials scheduled for salvage, salvaged and stored in 

safe condition by no later than February 2nd, 2024 and completed and ready for final payment by no later 

than: February 9th, 2024, all in accordance with the General Conditions and Supplementary Conditions of 

the Contract. 

 

4.03 Liquidated Damages 

 

A. CONTRACTOR and OWNER recognize that time is of the essence of this Agreement and that OWNER 

will suffer financial loss if the Work is not completed within the times specified in paragraph 4.02 above, plus any 

extensions thereof allowed in accordance with Article 12 of the General Conditions.  The parties also recognize the 

delays, expense, and difficulties involved in proving in a legal or arbitration proceeding the actual loss suffered by 

OWNER if the Work is not completed on time.  Accordingly, instead of requiring any such proof, OWNER and 

CONTRACTOR agree that as liquidated damages for delay (but not as a penalty), CONTRACTOR shall pay OWNER 

$600.00 for each day that expires after the time specified in paragraph 4.02 for Substantial Completion until the Work is 

substantially complete.  After Substantial Completion, if CONTRACTOR shall neglect, refuse, or fail to complete the 

remaining Work within the Contract Time or any proper extension thereof granted by OWNER, CONTRACTOR shall 

pay OWNER $300.00 for each day that expires after the time specified in paragraph 4.02 for completion and readiness 

for final payment until the Work is completed and ready for final payment. 

 

ARTICLE 5 - CONTRACT PRICE 

 

5.01 OWNER shall pay CONTRACTOR for the Work actually completed in accordance with the Contract Documents 

an amount in current funds equal to the sum of the amounts determined pursuant to paragraphs 5.01.A below, with the 

following exceptions made thereto: 

 

 

A. For all Work based on the Lump Sum Costs proposed in the Proposal Form for the Base Proposal and for: 

 

                                                                                                                                                              $                            

(use words)             (figure) 

 

All specific cash allowances are included in the above price and have been computed in accordance with 

paragraph 11.02 of the General Conditions. 

 

ARTICLE 6 - PAYMENT PROCEDURES 

 

6.01 Submittal and Processing of Payments 

 

A. CONTRACTOR shall submit Applications for Payment in accordance with Article 14 of the General 

Conditions.  Applications for Payment will be processed by ENGINEER as provided in the General Conditions. 

 

6.02 Progress Payments; Retainage 

 

A. OWNER shall make progress payments on account of the Contract Price on the basis of CONTRACTOR’s 

Applications for Payment on or about the   25th    day of each month during performance of the Work as provided in 

paragraphs 6.02.A.1 and 6.02.A.2 below.  All such payments will be measured by the schedule of values established in  

the General Conditions (and in the case of Unit Price Work based on the number of units completed) or, in the event 

there is no schedule of values, as provided in the General Requirements: 

 

1. Prior to Substantial Completion, progress payments will be made in an amount equal to the 

percentage indicated below but, in each case, less the aggregate of payments previously made and less such 
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amounts as ENGINEER may determine or OWNER may withhold, in accordance with paragraph 14.02 of the 

General Conditions: 

a. 95% of Work completed (with the balance being retainage). 

 

b. 95% of cost of materials and equipment not incorporated in the Work (with the balance being 

   retainage). 

 

2. Upon Substantial Completion, OWNER shall pay an amount sufficient to increase total payments to 

CONTRACTOR to 95% of the Work completed, less such amounts as ENGINEER shall determine in accordance 

with the General Conditions and less 100% of ENGINEER’s estimate of the value of Work to be completed or 

corrected as shown on the tentative list of items to be completed or corrected attached to the certificate of 

Substantial Completion. 

 

B. OWNER must retain a minimum of five percent (5%) of each periodic construction payment.  If the 

contract provides for retainage of greater than five percent of the periodic payments, the entire retainage must be 

deposited into an interest bearing account and paid to the prime contractor upon completion (and acceptance) of the 

project.  The Owner may authorize a partial release of the five percent only after substantial completion of construction.  

Full payment of retainage may be made only after final project completion and approval. 

 

6.03 Final Payment 

 

A. Upon final completion and acceptance of the Work in accordance with paragraph 14.07 of the General 

Conditions, OWNER shall pay the remainder of the Contract Price as recommended by ENGINEER as provided in said 

paragraph 14.07. 

 

ARTICLE 7 - INTEREST 

 

7.01 Interest shall not be accumulated or paid on retainage unless conditions stated above in sub-paragraph 6.02-B 

apply.  

 

ARTICLE 8 - CONTRACTOR’S REPRESENTATIONS 

 

8.01 In order to induce OWNER to enter into this Agreement CONTRACTOR makes the following representations: 

 

A. CONTRACTOR has examined and carefully studied the Contract Documents and the other related data 

identified in the Proposal Documents. 

 

B. CONTRACTOR has visited the Site and become familiar with and is satisfied as to the general, local, and 

Site conditions that may affect cost, progress, and performance of the Work. 

 

C. CONTRACTOR is familiar with and is satisfied as to all federal, state, and local Laws and Regulations that 

may affect cost, progress, and performance of the Work. 

 

D. CONTRACTOR has carefully studied all:  (1) reports of explorations and tests of subsurface conditions at 

or contiguous to the Site and all drawings of physical conditions in or relating to existing surface or subsurface structures 

at or contiguous to the Site (except Underground Facilities) which have been identified in the Supplementary Conditions 

as provided the General Conditions and (2) reports and drawings of a Hazardous Environmental Condition, if any, at the 

Site which has been identified in the Supplementary Conditions as provided the General Conditions. 

 

E. CONTRACTOR has obtained and carefully studied (or assumes responsibility for having done so) all 

examinations, investigations, explorations, tests, studies, and data concerning conditions (surface, subsurface, and 

Underground Facilities) at or contiguous to the Site which may affect cost, progress, or performance of the Work or 

which relate to any aspect of the means, methods, techniques, sequences, and procedures of construction to be employed 

by CONTRACTOR, including applying the specific means, methods, techniques, sequences, and procedures of 
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construction, if any, expressly required by the Contract Documents to be employed by CONTRACTOR, and safety 

precautions and programs incident thereto 

 

F. CONTRACTOR does not consider that any further examinations, investigations, explorations, tests, 

studies, or data are necessary for the performance of the Work at the Contract Price, within the Contract Times, and in 

accordance with the other terms and conditions of the Contract Documents. 

 

G. CONTRACTOR is aware of the general nature of work to be performed by OWNER and others at the Site 

that relates to the Work as indicated in the Contract Documents. 

 

H. CONTRACTOR has correlated the information known to CONTRACTOR, information and observations 

obtained from visits to the Site, reports and drawings identified in the Contract Documents, and all additional 

examinations, investigations, explorations, tests, studies, and data with the Contract Documents. 

 

I. CONTRACTOR has given ENGINEER written notice of all conflicts, errors, ambiguities, or discrepancies 

that CONTRACTOR has discovered in the Contract Documents, and the written resolution thereof by ENGINEER is 

acceptable to CONTRACTOR. 

 

J. The Contract Documents are generally sufficient to indicate and convey understanding of all terms and 

conditions for performance and furnishing of the Work. 

 

ARTICLE 9 - CONTRACT DOCUMENTS 

 

9.01 Contents 

 

A. The Contract Documents consist of the following: 

 

1. This Agreement (pages 1 to 6, inclusive); 

 

2. Performance Bond (pages 1 to 2, inclusive); 

 

3. Payment Bond (pages 1 to 2, inclusive); 

 

4. General Conditions (pages 1 to 31, inclusive); 

 

5. Specifications as listed in the table of contents of the Project Manual; 

 

6. Drawings consisting of 8 sheets  

 

7. Addenda (number 1); 

 

8. Exhibits to this Agreement (enumerated as follows): 

 

a. Notice to Award  

b. Notice to Proceed 

 

9. The following which may be delivered or issued on or after the Effective Date of the Agreement and 

   are not attached hereto: 

 

a. Written Amendments; 

b. Work Change Directives; 

   c. Change Order(s). 

B. The documents listed in paragraph 9.01.A are attached to this Agreement (except as expressly noted 

otherwise above). 
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C. There are no Contract Documents other than those listed above in this Article 9. 

 

D. The Contract Documents may only be amended, modified, or supplemented as provided in the General 

Conditions. 

 

ARTICLE 10 - MISCELLANEOUS 

 

10.01 Terms 

 

A. Terms used in this Agreement will have the meanings indicated in the General Conditions. 

 

10.02 Assignment of Contract 

 

A. No assignment by a party hereto of any rights under or interests in the Contract will be binding on another 

party hereto without the written consent of the party sought to be bound; and, specifically but without limitation, moneys 

that may become due and moneys that are due may not be assigned without such consent (except to the extent that the 

effect of this restriction may be limited by law), and unless specifically stated to the contrary in any written consent to an 

assignment, no assignment will release or discharge the assignor from any duty or responsibility under the Contract 

Documents. 

 

10.03 Successors and Assigns 

 

A. OWNER and CONTRACTOR each binds itself, its partners, successors, assigns, and legal representatives 

to the other party hereto, its partners, successors, assigns, and legal representatives in respect to all covenants, 

agreements, and obligations contained in the Contract Documents. 

 

10.04 Severability 

 

A. Any provision or part of the Contract Documents held to be void or unenforceable under any Law or 

Regulation shall be deemed stricken, and all remaining provisions shall continue to be valid and binding upon OWNER 

and CONTRACTOR, who agree that the Contract Documents shall be reformed to replace such stricken provision or 

part thereof with a valid and enforceable provision that comes as close as possible to expressing the intention of the 

stricken provision. 

 

10.05 Felony Conviction 

 

A. Contractor and all subcontractors and suppliers shall insure that all entities with which it contracts or 

employs shall supply information regarding criminal records history of any full-time employee, agent or consultant and 

subcontractor who shall be present on City of Waxahachie Sports Complex property at any time.  Under no 

circumstances shall any entity be allowed to use employees, agents or consultants who have been convicted involving 

violent behavior and/or sexual misconduct. 
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IN WITNESS WHEREOF, OWNER and CONTRACTOR have signed this Agreement in three (3) copies.  One 

counterpart each (minimum) has been delivered to OWNER and CONTRACTOR.  All portions of the Contract 

Documents have been signed or identified by OWNER and CONTRACTOR or on their behalf. 

 

This Agreement will be effective on                                                    (which is the Effective Date of the Agreement). 

 

 

OWNER: CITY OF BRENHAM, TX  CONTRACTOR:  

 

      

 

By:                                                                                  By:        

 

[CORPORATE SEAL] 

 

Attest                                                                             Attest                                                                         

 

Date:    Date:                                                                            

 

Address for giving notices:  Address for giving notices: 

 

                                                                                                                                                                               

 

                                                                                                                                                                               

 

License No.                                                                  

     (Where applicable) 

  

Agent for service of process:                                      

 

                                                                                    

 

(If CONTRACTOR is a corporation or a partnership, 

attach evidence of authority to sign.) 

 

Designated Representative:  Designated Representative: 

 

Name:                                                                                  Name:                                                                            

 

Title:                                                                                    Title:                                                                              

 

Address:                                                                               Address:                                                                         

 

                                                                                                                                                                             

 

Phone:                                                                                   Phone:                                                                           

 

Facsimile:                                                                              Facsimile:                                                                      
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 Performance Bond 

 

 Any singular reference to Contractor, Surety, Owner or other party shall be considered plural where applicable. 

  

 

CONTRACTOR (Name and Address):  SURETY (Name and Address of Principal Place  

   of Business): 

 

 

 

OWNER (Name and Address):  CITY OF BRENHAM, TX 

     200 W. Vulcan, Brenham, TX 77833 

. 

CONTRACT 

  Date:  

  Amount:  

  Description (Name and Location):  Hohlt Park Synthetic Turf Improvements  

 

 

 

 

BOND 

  Date (Not earlier than Contract Date): 

  Amount: 

  Modifications to this Bond Form: 

 

 

Surety and Contractor, intending to be legally bound hereby, subject to the terms printed on the reverse side hereof, do 

each cause this Performance Bond to be duly executed on its behalf by its authorized officer, agent or representative. 

 

 

CONTRACTOR AS PRINCIPAL     SURETY 

  Company:   (Corp. Seal)    Company:    (Corp. Seal) 

 

  Signature:         Signature:       

  Name and Title:          Name and Title: 

    (Attach Power of Attorney) 

 

(Space is provided below for signatures of additional parties, if required.) 

 

 

CONTRACTOR AS PRINCIPAL     SURETY 

  Company:   (Corp. Seal)     Company:    (Corp. Seal) 

 

  Signature:          Signature:       

  Name and Title:        Name and Title: 

 

 

EJCDC No. 1910-28-A (1996 Edition)  
Originally prepared through the joint efforts of the Surety Association of America, Engineers Joint Contract Documents Committee, the Associated General 

Contractors of America, and the American Institute of Architects. 
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1.  The CONTRACTOR and the Surety, jointly and severally, bind themselves, their 

heirs, executors, administrators, successors and assigns to the Owner for the performance 

of the Contract, which is incorporated herein by reference. 

 

2.  If the CONTRACTOR performs the Contract, the Surety and the CONTRACTOR 

have no obligation under this Bond, except to participate in conferences as provided in 

paragraph 3.1. 

 

3.  If there is no OWNER Default, the Surety's obligation under this Bond shall arise 

after: 

 

3.1. The OWNER has notified the CONTRACTOR and the Surety at the addresses 

described in paragraph 10 below, that the OWNER is considering declaring a 

CONTRACTOR Default and has requested and attempted to arrange a 

conference with the CONTRACTOR and the Surety to be held not later than 

fifteen days after receipt of such notice to discuss methods of performing the 

Contract.  If the OWNER, the CONTRACTOR and the Surety agree, the 

CONTRACTOR shall be allowed a reasonable time to perform the Contract, 

but such an agreement shall not waive the OWNER's right, if any, 

subsequently to declare a CONTRACTOR Default; and 

 

3.2. The OWNER has declared a CONTRACTOR Default and formally terminated 

the CONTRACTOR's right to complete the Contract.  Such CONTRACTOR 

Default shall not be declared earlier than twenty days after the 

CONTRACTOR and the Surety have received notice as provided in 

paragraph 3.1; and 

 

3.3. The OWNER has agreed to pay the Balance of the Contract Price to: 

 

3.3.1.  The Surety in accordance with the terms of the Contract; 

 

3.3.2 Another contractor selected pursuant to paragraph 4.3 to perform the 

Contract. 

 

4.  When the OWNER has satisfied the conditions of paragraph 3, the Surety shall 

promptly and at the Surety's expense take one of the following actions: 

 

4.1. Arrange for the CONTRACTOR, with consent of the OWNER, to perform and 

complete the Contract; or 

 

4.2. Undertake to perform and complete the Contract itself, through its agents or 

through independent contractors; or 

 

4.3. Obtain bids or negotiated proposals from qualified contractors acceptable to the 

OWNER for a contract for performance and completion of the Contract, 

arrange for a contract to be prepared for execution by the OWNER and the 

contractor selected with the OWNER's concurrence, to be secured with 

performance and payment bonds executed by a qualified surety equivalent to 

the Bonds issued on the Contract, and pay to the OWNER the amount of 

damages as described in paragraph 6 in excess of the Balance of the Contract 

Price incurred by the OWNER resulting from the CONTRACTOR  Default; 

or 

 

4.4. Waive its right to perform and complete, arrange for completion, or obtain a new 

contractor and with reasonable promptness under the circumstances; 

 

4.4.1 After investigation, determine the amount for which it may be liable 

to the OWNER and, as soon as practicable after the amount is 

determined, tender payment therefor to the OWNER; or 

 

4.4.2 Deny liability in whole or in part and notify the OWNER citing 

reasons therefor. 

 

5.  If the Surety does not proceed as provided in paragraph 4 with reasonable promptness, 

the Surety shall be deemed to be in default on this Bond fifteen days after receipt of an 

additional written notice from the OWNER to the Surety demanding that the Surety 

perform its obligations under this Bond, and the OWNER shall be entitled to enforce any 

remedy available to the OWNER.  If the Surety proceeds as provided in paragraph 4.4, 

and the OWNER refuses the payment tendered or the Surety has denied  

pliability, in whole or in part, without further notice the OWNER shall be entitled to 

enforce any remedy available to the OWNER. 

 

6.  After the OWNER has terminated the CONTRACTOR's right to complete the 

Contract, and if the Surety elects to act under paragraph 4.1, 4.2, or 4.3 above, then the 

responsibilities of the Surety to the OWNER shall not be greater than those of the 

CONTRACTOR under the Contract, and the responsibilities of the OWNER to the Surety 

shall not be greater than those of the OWNER under the Contract.  To a limit of the 

amount of this Bond, but subject to commitment by the OWNER of the Balance of the 

Contract Price to mitigation of costs and damages on the Contract, the Surety is obligated 

without duplication for: 

 

6.1. The responsibilities of the CONTRACTOR for correction of defective Work and 

completion of the Contract; 

 

6.2. Additional legal, design professional and delay costs resulting from the 

CONTRACTOR's Default, and resulting from the actions or failure to act of 

the Surety under paragraph 4; and 

 

6.3. Liquidated damages, or if no liquidated damages are specified in the Contract, 

actual damages caused by delayed performance or non-performance of the 

CONTRACTOR. 

 

7.  The Surety shall not be liable to the OWNER or others for obligations of the 

CONTRACTOR that are unrelated to the Contract, and the Balance of the Contract Price 

shall not be reduced or set off on account of any such unrelated obligations.  No right of 

action shall accrue on this Bond to any person or entity other than the OWNER or its 

heirs, executors, administrators, or successors. 

 

8.  The Surety hereby waives notice of any change, including changes of time, to the  

Contract or to related subcontracts, purchase orders and other obligations. 

 

9.  Any proceeding, legal or equitable, under this Bond may be instituted in any court of 

competent jurisdiction in the location in which the Work or part of the Work is located 

and shall be instituted within two years after CONTRACTOR Default or within two years 

after the CONTRACTOR ceased working or within two years after the Surety refuses or 

fails to perform its obligations under this Bond, whichever occurs first.  If the provisions 

of this paragraph are void or prohibited by law, the minimum period of limitation 

available to sureties as a defense in the jurisdiction of the suit shall be applicable. 

 

10.  Notice to the Surety, the OWNER or the CONTRACTOR shall be mailed or 

delivered to the address shown on the signature page. 

 

11.  When this Bond has been furnished to comply with a statutory or other legal 

requirement in the location where the Contract was be performed, any provision in this 

Bond conflicting with said statutory or legal requirement shall be deemed deleted here 

from and provisions conforming to such statutory or other legal requirement shall be 

deemed incorporated herein.  The intent is that this Bond shall be construed as a statutory 

bond and not as a common law bond. 

 

12.  Definitions. 

 

12.1 Balance of the Contract Price: The total amount payable by the OWNER to 

the CONTRACTOR under the Contract after all proper adjustments have 

been made, including allowance to the CONTRACTOR of any amounts 

received or to be received by the OWNER in settlement of insurance or other 

Claims for damages to which the CONTRACTOR is entitled, reduced by all 

valid and proper payments made to or on behalf of the CONTRACTOR 

under the Contract.   

 

12.2. Contract: The agreement between the OWNER and the CONTRACTOR 

identified on the signature page, including all Contract Documents and 

changes thereto.  

 

12.3. CONTRACTOR Default: Failure of the CONTRACTOR, which has neither 

been remedied nor waived, to perform or otherwise to comply with the terms 

of the Contract. 

 

12.4. OWNER Default: Failure of the OWNER, which has neither been remedied 

nor waived, to pay the CONTRACTOR as required by the  Contract or to 

perform and complete or comply with the other terms thereof. 

 



 

 −1 

 Payment Bond      

 

 Any singular reference to Contractor, Surety, Owner or other party shall be considered plural where applicable. 

  

 

CONTRACTOR (Name and Address):  SURETY (Name and Address of Principal Place  

   of Business): 

 

 

 

OWNER (Name and Address):  CITY OF BRENHAM, TX 

     200 W. Vulcan, Brenham, TX 77833 

. 

CONTRACT 

  Date:  

  Amount:  

  Description (Name and Location):  Hohlt Park Synthetic Turf Improvements  

 

   

 

 

BOND 

  Date (Not earlier than Contract Date): 

  Amount: 

  Modifications to this Bond Form: 

 

 

Surety and Contractor, intending to be legally bound hereby, subject to the terms printed on the reverse side hereof, do each 

cause this Payment Bond to be duly executed on its behalf by its authorized officer, agent, or representative. 

 

CONTRACTOR AS PRINCIPAL     SURETY 

  Company:    (Corp. Seal)   Company:    (Corp. Seal) 

 

  Signature:         Signature:       

  Name and Title:       Name and Title: 

  (Attach Power of Attorney) 

 

(Space is provided below for signatures of additional parties, if required.) 

 

 

 

CONTRACTOR AS PRINCIPAL     SURETY 

  Company:    (Corp. Seal)   Company:    (Corp. Seal) 

   

  Signature:         Signature:       

  Name and Title:       Name and Title: 

 

EJCDC No. 1910-28-B (1996 Edition) 
Originally prepared through the joint efforts of the Surety Association of America, Engineers Joint Contract Documents Committee, the Associated General 

Contractors of America, the American Institute of Architects, the American Subcontractors Association, and the Associated Specialty Contractors. 
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1.  The CONTRACTOR and the Surety, jointly and severally, bind themselves, their 

heirs, executors, administrators, successors and assigns to the OWNER to pay for labor, 

materials and equipment furnished for use in the performance of the Contract, which is 

incorporated herein by reference. 

 

2.  With respect to the OWNER, this obligation shall be null and void if the 

CONTRACTOR: 

 

2.1. Promptly makes payment, directly or indirectly, for all sums due Claimants, 

and 

 

2.2. Defends, indemnifies and holds harmless the OWNER from all claims, 

demands, liens or suits by any person or entity who furnished labor, materials 

or equipment for use in the performance of the Contract, provided the OWNER 

has promptly notified the CONTRACTOR and the Surety (at the addresses 

described in paragraph 12) of any claims, demands, liens or suits and tendered 

defense of such claims, demands, liens or suits to the CONTRACTOR and the 

Surety, and provided there is no OWNER Default. 

 

3.  With respect to Claimants, this obligation shall be null and void if the CONTRACTOR 

promptly makes payment, directly or indirectly, for all sums due. 

 

4.  The Surety shall have no obligation to Claimants under this Bond until: 

 

4.1. Claimants who are employed by or have a direct contract with the 

CONTRACTOR have given notice to the Surety (at the addresses described in 

paragraph 12) and sent a copy, or notice thereof, to the OWNER, stating that a 

claim is being made under this Bond and, with substantial accuracy, the 

amount of the claim. 

 

4.2. Claimants who do not have a direct contract with the CONTRACTOR: 

 

1. Have furnished written notice to the CONTRACTOR and sent a copy, or 

notice thereof, to the OWNER, within 90 days after having last performed 

labor or last furnished materials or equipment included in the claim stating, 

with substantial accuracy, the amount of the claim and the name of the 

party to whom the materials were furnished or supplied or for whom the 

labor was done or performed; and 

 

2. Have either received a rejection in whole or in part from the 

CONTRACTOR, or not received within 30 days of furnishing the above 

notice any communication from the CONTRACTOR by which the 

CONTRACTOR had indicated the claim will be paid directly or indirectly; 

and 

 

3. Not having been paid within the above 30 days, have sent a written notice 

to the Surety and sent a copy, or notice thereof, to the OWNER, stating that 

a claim is being made under this Bond and enclosing a copy of the previous 

written notice furnished to the CONTRACTOR. 

 

5.  If a notice required by paragraph 4 is given by the OWNER to the CONTRACTOR or 

to the Surety, that is sufficient compliance. 

 

6.  When the Claimant has satisfied the conditions of paragraph 4, the Surety shall 

promptly and at the Surety's expense take the following actions: 

 

6.1. Send an answer to the Claimant, with a copy to the OWNER, within 45 days 

after receipt of the claim, stating the amounts that are undisputed and the basis 

for challenging any amounts that are disputed. 

 

6.2. Pay or arrange for payment of any undisputed amounts. 

 

7.  The Surety's total obligation shall not exceed the amount of this Bond, and the amount 

of this Bond shall be credited for any payments made in good faith by the Surety. 

 

 

8.  Amounts owed by the OWNER to the CONTRACTOR under the Contract shall be 

used for the performance of the Contract and to satisfy claims, if any, under any 

Performance Bond.  By the CONTRACTOR furnishing and the OWNER accepting this 

Bond, they agree that all funds earned by the CONTRACTOR in the performance of the 

Contract are dedicated to satisfy obligations of the CONTRACTOR and the Surety under 

this Bond, subject to the OWNER's priority to use the funds for the completion of the 

Work. 

 

9.  The Surety shall not be liable to the OWNER, Claimants or others for obligations of 

the CONTRACTOR that are unrelated to the Contract.  The OWNER shall not be liable 

for payment of any costs or expenses of any Claimant under this Bond, and shall have 

under this Bond no obligations to make payments to, give notices on behalf of, or 

otherwise have obligations to Claimants under this Bond. 

 

10.  The Surety hereby waives notice of any change, including changes of time, to the 

Contract or to related Subcontracts, purchase orders and other obligations. 

 

11.  No suit or action shall be commenced by a Claimant under this Bond other than in a 

court of competent jurisdiction in the location in which the Work or part of the Work is 

located or after the expiration of one year from the date (1) on which the Claimant gave 

the notice required by paragraph 4.1 or paragraph 4.2.3, or (2) on which the last labor or 

service was performed by anyone or the last materials or equipment were furnished by 

anyone under the Construction Contract, whichever of (1) or (2) first occurs.  If the 

provisions of this paragraph are void or prohibited by law, the minimum period of 

limitation available to sureties as a defense in the jurisdiction of the suit shall be 

applicable. 

 

12.  Notice to the Surety, the OWNER or the CONTRACTOR shall be mailed or 

delivered to the addresses shown on the signature page.  Actual receipt of notice by 

Surety, the OWNER or the CONTRACTOR, however accomplished, shall be sufficient 

compliance as of the date received at the address shown on the signature page. 

 

13.  When this Bond has been furnished to comply with a statutory or other legal 

requirement in the location where the Contract was to be performed, any provision in this 

Bond conflicting with said statutory or legal requirement shall be deemed deleted 

herefrom and provisions conforming to such statutory or other legal requirement shall be 

deemed incorporated herein.  The intent is, that this Bond shall be construed as a statutory 

Bond and not as a common law bond.   

 

14.  Upon request of any person or entity appearing to be a potential beneficiary of this 

Bond, the CONTRACTOR shall promptly furnish a copy of this Bond or shall permit a 

copy to be made. 

 

15.  DEFINITIONS 

 

15.1. Claimant: An individual or entity having a direct contract with the 

CONTRACTOR or with a Subcontractor of the CONTRACTOR to furnish 

labor, materials or equipment for use in the performance of the Contract.  The 

intent of this Bond shall be to include without limitation in the terms "labor, 

materials or equipment" that part of water, gas, power, light, heat, oil, gasoline, 

telephone service or rental equipment used in the  Contract, architectural and 

engineering services required for performance of the Work of the 

CONTRACTOR and the CONTRACTOR's Subcontractors, and all other items 

for which a mechanic's lien may be asserted in the jurisdiction where the labor, 

materials or equipment were furnished. 

 

15.2. Contract: The agreement between the OWNER and the CONTRACTOR 

identified on the signature page, including all Contract Documents and changes 

pthereto.   

 

15.3. OWNER Default: Failure of the OWNER, which has neither been remedied 

nor waived, to pay the CONTRACTOR as required by the Contract or to 

perform and complete or comply with the other terms thereof. 
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 NOTICE OF AWARD 

 

 Dated                                           , 2023    

 

TO:                                                                                                                               
                                               (PROPOSER) 
 

 

ADDRESS                                                                                                                                                                      

 

                      

 

                         

 

OWNER'S PROJECT NO.    RFP NO. 23-006  

 

PROJECT            Hohlt Pak Synthetic Turf Improvements  

 

PROPOSAL NO.         

 

CONTRACT FOR          Hohlt Pak Synthetic Turf Improvements  
                                                                     (Insert name of Contract as it appears in Proposal Documents) 

----------------------------------------------------------------------------------------------------------------------------- -- 
 
You are notified that your Proposal dated                                      , 2023 for the above Contract has been 

considered.  You are the apparent successful Proposer and have been awarded a contract for                              

      

 

  
 (Indicate total Work, alternates or sections of Work awarded) 
 

The Contract Price of your contract is                                                                                                                   
 

 

You must comply with the following conditions precedent within ten (10) days of the date of this Notice 

of Award, that is by                                                       , 2023. 

 

1. You must deliver to the OWNER three (3) fully executed counterparts of the Agreement including 

all the Contract Documents.  

 

2. You must deliver with the executed Agreement the Contract Security (Bonds) as specified in the 

Instructions to Proposers (paragraph 17) and General Conditions (paragraph 5.1). 



 
 NA-2 

3. (List other conditions precedent). 

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

 

 

Failure to comply with these conditions within the time specified will entitle OWNER to consider your 

Proposal abandoned, to annul this Notice of Award and to declare your Proposal Security forfeited. 

Within ten days after you comply with those conditions, OWNER will return to you two fully signed 
counterpart of the Agreement with the Contract Documents attached. 
 
 
    CITY OF BRENHAM                     ____             
  (OWNER)                                                                                                                                                                       
 
                                                                            By:                                                  ______     _  
 
  
                                                             ____             
  (SIGNATURE) 
 
 
 
 

                                                             ____             
  (TITLE)                                                                                                                                                                       
 
                                                                                                                                                                                 
   

                                                             

    
Copy to ENGINEER 
(Use Certified Mail, 

Return Receipt Requested)  



  
 

NOTICE TO PROCEED 
 

 
Dated:                                             
 
TO:                                                                                                          

(Proposer) 
 
ADDRESS:       

 

                        
 
                 
 
CONTRACT FOR          Holt Park Synthetic Turf Improvements  

                                                                     (Insert name of Contract as it appears in Proposal Documents) 

 
PROJECT            Holt Park Synthetic Turf Improvements  

 
OWNER's Contract No.              RFP 23-006                           
 

You are notified that the Contract Times under the above contract will commence to run on  
                            , 2023. By that date, you are to start performing your obligations under the 
Contract Documents.  In accordance with Article 4 of the Agreement the date of Substantial 
Completion is February 2, 2024. 
 

Before you may start any Work at the Site, the General Conditions provides that you and Owner 
must each deliver to the other (with copies to Engineer and other identified additional insureds) 
certificates of insurance which each is required to purchase and maintain in accordance with the 
Contract Documents. 
 
 
 
 
 
 
 
 
 



 
 
 

Also, before you may start any Work at the Site, you must 
 (add other requirements) 
  

  

 
        

                        _CITY OF BRENHAM                    ______             
  (OWNER)                                                                                                                                                                       
 
                                                                           By:                                                               ______     _  

 
 
 

                                        
                                                                                                                                          
                                                                                                                                                         
             
                                         
___________________________________________________________________________________________
                 
                                    
(AUTHORIZED SIGNATURE) 

 
          
 

                                                         __________________________________________________________________________  
                       (TITLE) 

                                                                                                                                

       

 

Copy to ENGINEER 

(Use Certified Mail, 

Return Receipt Requested)  
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GENERAL CONDITIONS

ARTICLE 1 - DEFINITIONS AND TERMINOLOGY

1.01 Defined Terms

A. Wherever used in the Contract Documents and printed
with initial or all capital letters, the terms listed below will
have the meanings indicated which are applicable to both the
singular and plural thereof.

1. Addenda--Written or graphic instruments issued
prior to the opening of Proposals which clarify, correct, or
change the Proposal Requirements or the Contract
Documents.

2. Agreement--The written instrument which is
evidence of the agreement between OWNER and
CONTRACTOR covering the Work.

3. Application for Payment--The form acceptable to
ENGINEER which is to be used by CONTRACTOR
during the course of the Work in requesting progress or
final payments and which is to be accompanied by such
supporting documentation as is required by the Contract
Documents.

4. Asbestos--Any material that contains more than
one percent asbestos and is friable or is releasing asbestos
fibers into the air above current action levels established by
the United States Occupational Safety and Health
Administration.

5. Proposal--The offer or proposal of a Proposer
submitted on the prescribed form setting forth the prices
for the Work to be performed.

6. ProposalDocuments--TheProposalRequirements
and the proposed Contract Documents (including all
Addenda issued prior to receipt of Proposals).

7. Proposal Requirements--The Advertisement or
Invitation to Proposal, Instructions to Proposers, Proposal
security form, if any, and the Proposal form with any
supplements.

8. Bonds--Performanceandpaymentbondsandother
instruments of security.

9. Change Order--A document recommended by
ENGINEER which is signed by CONTRACTOR and
OWNER and authorizes an addition, deletion, or revision
in the Work or an adjustment in the Contract Price or the
Contract Times, issued on or after the Effective Date of the

Agreement.

10. Claim--A demand or assertion by OWNER or
CONTRACTOR seeking an adjustment of Contract Price
or Contract Times, or both, or other relief with respect to
the terms of the Contract. A demand for money or services
by a third party is not a Claim.

11. Contract--The entire and integrated written
agreement between the OWNER and CONTRACTOR
concerning the Work. The Contract supersedes prior
negotiations, representations, or agreements, whether
written or oral.

12. Contract Documents--The Contract Documents
establish the rights and obligations of the parties and
include the Agreement, Addenda (which pertain to the
Contract Documents), CONTRACTOR’s Proposal
(including documentation accompanying the Proposal and
any post Proposal documentation submitted prior to the
Notice of Award) when attached as an exhibit to the
Agreement, the Notice to Proceed, the Bonds, these
General Conditions, the Supplementary Conditions, the
Specifications and the Drawings as the same are more
specifically identified in the Agreement, together with all
Written Amendments, Change Orders, Work Change
Directives, Field Orders, and ENGINEER’s written
interpretations and clarifications issued on or after the
Effective Date of the Agreement. Approved Shop
Drawings and the reports and drawings of subsurface and
physical conditions are not Contract Documents. Only
printed or hard copies of the items listed in this paragraph
are Contract Documents. Files in electronic media format
of text, data, graphics, and the like that may be furnished
by OWNER to CONTRACTOR are not Contract
Documents.

13. ContractPrice--Themoneyspayable byOWNER
to CONTRACTOR for completion of the Work in
accordance with the Contract Documents as stated in the
Agreement (subject to the provisions of paragraph 11.03 in
the case of Unit Price Work).

14. Contract Times--The number of days or the dates
stated in the Agreement to: (i) achieve Substantial
Completion; and (ii) complete the Work so that it is ready
for final payment as evidenced by ENGINEER’s written
recommendation of final payment.

15. CONTRACTOR--The individual or entity with
whom OWNER has entered into the Agreement.

16. Cost of the Work--See paragraph 11.01.A for



00700- 5

definition.

17. Drawings--That part of the Contract Documents
prepared or approved by ENGINEER which graphically
shows the scope, extent, and character of the Work to be
performed byCONTRACTOR. Shop Drawings and other
CONTRACTOR submittals are not Drawings as so
defined.

18. Effective Date of the Agreement--The date
indicated in the Agreement on which it becomes effective,
but if no such date is indicated, it means the date on which
the Agreement is signed and delivered by the last of the
two parties to sign and deliver.

19. ENGINEER--The individual or entity named as
such in the Agreement.

20. ENGINEER'sConsultant--An individual or entity
having a contract with ENGINEER to furnish services as
ENGINEER’s independent professional associate or
consultant with respect to the Project and who is identified
as such in the Supplementary Conditions.

21. Field Order--A written order issued by
ENGINEERwhich requiresminor changes in theWorkbut
which does not involve a change in the Contract Price or
the Contract Times.

22. General Requirements--Sections of Division 1 of
the Specifications. The General Requirements pertain to
all sections of the Specifications.

23. Hazardous Environmental Condition--The
presence at the Site of Asbestos, PCBs, Petroleum,
Hazardous Waste, or Radioactive Material in such
quantities or circumstances that may present a substantial
danger to persons or property exposed thereto in
connection with the Work.

24. Hazardous Waste--The term Hazardous Waste
shall have the meaning provided in Section 1004 of the
Solid Waste Disposal Act (42 USC Section 6903) as
amended from time to time.

25. LawsandRegulations; LawsorRegulations--Any
and all applicable laws, rules, regulations, ordinances,
codes, and orders of any and all governmental bodies,
agencies, authorities, and courts having jurisdiction.

26. Liens--Charges, security interests, or
encumbrances upon Project funds, real property, or
personal property.

27. Milestone--A principal event specified in the

ContractDocuments relating to an intermediate completion
date or time prior to Substantial Completion of all the
Work.

28. Notice of Award--The written notice by OWNER
to the apparent successful Proposer stating that upon timely
compliance by the apparent successful Proposer with the
conditions precedent listed therein, OWNERwill sign and
deliver the Agreement.

29. Notice to Proceed--A written notice given by
OWNER to CONTRACTOR fixing the date on which the
Contract Times will commence to run and on which
CONTRACTOR shall start to perform theWork under the
Contract Documents.

30. OWNER--The individual, entity, public body, or
authority with whomCONTRACTOR has entered into the
Agreement and for whom the Work is to be performed.

31. Partial Utilization--Use by OWNER of a
substantially completed part of the Work for the purpose
for which it is intended (or a related purpose) prior to
Substantial Completion of all the Work.

32. PCBs--Polychlorinated biphenyls.

33. Petroleum--Petroleum, including crude oil or any
fraction thereof which is liquid at standard conditions of
temperature and pressure (60 degrees Fahrenheit and 14.7
pounds per square inch absolute), such as oil, petroleum,
fuel oil, oil sludge, oil refuse, gasoline, kerosene, and oil
mixed with other non-Hazardous Waste and crude oils.

34. Project--The total constructionofwhich theWork
to be performed under the Contract Documents may be the
whole, or a part as may be indicated elsewhere in the
Contract Documents.

35. Project Manual--The bound documentary
information prepared for the Proposal and constructing the
Work. A listing of the contents of the Project Manual,
which may be bound in one or more volumes, is contained
in the table(s) of contents.

36. RadioactiveMaterial--Source, special nuclear, or
byproductmaterial as defined by the Atomic EnergyAct of
1954 (42 USC Section 2011 et seq.) as amended from time
to time.

37. Resident Project Representative--The authorized
representative of ENGINEER who may be assigned to the
Site or any part thereof.

38. Samples--Physical examples of materials,
equipment, orworkmanship that are representative of some
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portion of the Work and which establish the standards by
which such portion of the Work will be judged.

39. Shop Drawings--All drawings, diagrams,
illustrations, schedules, and other data or information
which are specifically prepared or assembled by or for
CONTRACTOR and submitted by CONTRACTOR to
illustrate some portion of the Work.

40. Site--Lands or areas indicated in the Contract
Documents as being furnished byOWNERuponwhich the
Work is to be performed, including rights-of-way and
easements for access thereto, and such other lands
furnished by OWNER which are designated for the use of
CONTRACTOR.

41. Specifications--That part of the Contract
Documents consisting of written technical descriptions of
materials, equipment, systems, standards, andworkmanship
as applied to the Work and certain administrative details
applicable thereto.

42. Subcontractor--An individual or entity having a
direct contract with CONTRACTOR or with any other
Subcontractor for the performance of a part of the Work at
the Site.

43. Substantial Completion--The time at which the
Work (or a specified part thereof) has progressed to the
point where, in the opinion of ENGINEER, the Work (or
a specified part thereof) is sufficiently complete, in
accordance with the Contract Documents, so that theWork
(or a specified part thereof) can be utilized for the purposes
for which it is intended. The terms “substantially
complete” and “substantially completed” as applied to all
or part of the Work refer to Substantial Completion
thereof.

44. Supplementary Conditions--That part of the
Contract Documents which amends or supplements these
General Conditions.

45. Supplier--A manufacturer, fabricator, supplier,
distributor,materialman, or vendor having a direct contract
with CONTRACTOR or with anySubcontractor to furnish
materials or equipment to be incorporated in the Work by
CONTRACTOR or any Subcontractor.

46. Underground Facilities--All underground
pipelines, conduits, ducts, cables, wires, manholes, vaults,
tanks, tunnels, or other such facilities or attachments, and
anyencasements containing such facilities, including those
that convey electricity, gases, steam, liquid petroleum
products, telephone or other communications, cable
television, water, wastewater, stormwater, other liquids or

chemicals, or traffic or other control systems.

47. Unit PriceWork--Work to be paid for on the basis
of unit prices.

48. Work--The entire completed construction or the
various separately identifiable parts thereof required to be
provided under the Contract Documents. Work includes
and is the result of performing or providing all labor,
services, and documentation necessary to produce such
construction, and furnishing, installing, and incorporating
all materials and equipment into such construction, all as
required by the Contract Documents.

49. Work Change Directive--A written statement to
CONTRACTOR issued on or after the Effective Date of
the Agreement and signed by OWNER and recommended
by ENGINEER ordering an addition, deletion, or revision
in the Work, or responding to differing or unforeseen
subsurface or physical conditions under which theWork is
to be performed or to emergencies. A Work Change
Directivewill not change theContract Price or theContract
Times but is evidence that the parties expect that the
change ordered or documented by a Work Change
Directive will be incorporated in a subsequently issued
ChangeOrder following negotiations by the parties as to its
effect, if any, on the Contract Price or Contract Times.

50. Written Amendment--A written statement
modifying the Contract Documents, signed by OWNER
and CONTRACTOR on or after the Effective Date of the
Agreement and normally dealing with the nonengineering
or nontechnical rather than strictly construction-related
aspects of the Contract Documents.

1.02 Terminology

A. Intent of Certain Terms or Adjectives

1. Whenever in the Contract Documents the terms
“as allowed,” “as approved,” or terms of like effect or
import are used, or the adjectives “reasonable,” “suitable,”
“acceptable,” “proper,” “satisfactory,” or adjectives of like
effect or import are used to describe an action or
determination of ENGINEER as to theWork, it is intended
that such action or determinationwill be solely to evaluate,
in general, the completed Work for compliance with the
requirements of and information in the Contract
Documents and conformance with the design concept of
the completed Project as a functioning whole as shown or
indicated in the Contract Documents (unless there is a
specific statement indicating otherwise). The use of any
such term or adjective shall not be effective to assign to
ENGINEERanydutyor authority to supervise or direct the
performance of the Work or any duty or authority to
undertake responsibility contrary to the provisions of
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paragraph 9.10 or any other provision of the Contract
Documents.

B. Day

1. The word “day” shall constitute a calendar day of
24 hours measured from midnight to the next midnight.

C. Defective

1. The word “defective,” when modifying the word
“Work,” refers to Work that is unsatisfactory, faulty, or
deficient in that it does not conform to the Contract
Documents or does not meet the requirements of any
inspection, reference standard, test, or approval referred to
in the Contract Documents, or has been damaged prior to
ENGINEER’s recommendation of final payment (unless
responsibility for the protection thereof has been assumed
by OWNER at Substantial Completion in accordance with
paragraph 14.04 or 14.05).

D. Furnish, Install, Perform, Provide

1. Theword “furnish,”when used in connectionwith
services, materials, or equipment, shall mean to supply and
deliver said services, materials, or equipment to the Site (or
some other specified location) ready for use or installation
and in usable or operable condition.

2. The word “install,” when used in connection with
services, materials, or equipment, shall mean to put into
use or place in final position said services, materials, or
equipment complete and ready for intended use.

3. The words “perform” or “provide,” when used in
connection with services, materials, or equipment, shall
mean to furnish and install said services, materials, or
equipment complete and ready for intended use.

4. When“furnish,” “install,” “perform,” or “provide”
is not used in connection with services, materials, or
equipment in a context clearly requiring an obligation of
CONTRACTOR, “provide” is implied.

E. Unless stated otherwise in the Contract Documents,
words or phrases which have a well-known technical or
construction industry or trademeaning are used in the Contract
Documents in accordance with such recognized meaning.

ARTICLE 2 - PRELIMINARY MATTERS

2.01 Delivery of Bonds

A. When CONTRACTOR delivers the executed
Agreements toOWNER,CONTRACTORshall also deliver to

OWNER such Bonds as CONTRACTOR may be required to
furnish.

2.02 Copies of Documents

A. OWNER shall furnish to CONTRACTOR up to ten
copies of the Contract Documents. Additional copies will be
furnished upon request at the cost of reproduction.

2.03 Commencement of Contract Times; Notice to Proceed

A. The Contract Times will commence to run on the
thirtieth day after the Effective Date of the Agreement or, if a
Notice to Proceed is given, on the day indicated in the Notice
to Proceed. A Notice to Proceed may be given at any time
within 30 days after the Effective Date of the Agreement. In
no event will the Contract Times commence to run later than
the sixtieth day after the day of Proposal opening or the
thirtieth day after the Effective Date of the Agreement,
whichever date is earlier.

2.04 Starting the Work

A. CONTRACTORshall start to performtheWorkon the
date when the Contract Times commence to run. No Work
shall be done at the Site prior to the date on which the Contract
Times commence to run.

2.05 Before Starting Construction

A. CONTRACTOR’s Review of Contract Documents:
Before undertaking each part of the Work, CONTRACTOR
shall carefully study and compare theContractDocuments and
check and verify pertinent figures therein and all applicable
fieldmeasurements. CONTRACTOR shall promptly report in
writing to ENGINEER any conflict, error, ambiguity, or
discrepancy which CONTRACTOR may discover and shall
obtain a written interpretation or clarification from
ENGINEER before proceeding with any Work affected
thereby; however, CONTRACTOR shall not be liable to
OWNER or ENGINEER for failure to report any conflict,
error, ambiguity, or discrepancy in the Contract Documents
unless CONTRACTOR knew or reasonably should have
known thereof.

B. Preliminary Schedules: Within ten days after the
EffectiveDate of theAgreement (unless otherwise specified in
the General Requirements), CONTRACTOR shall submit to
ENGINEER for its timely review:

1. a preliminary progress schedule indicating the
times (numbers of days or dates) for starting and
completing the various stages of the Work, including any
Milestones specified in the Contract Documents;

2. a preliminary schedule of Shop Drawing and
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Sample submittals which will list each required submittal
and the times for submitting, reviewing, and processing
such submittal; and

3. a preliminary schedule of values for all of the
Work which includes quantities and prices of items which
when added together equal the Contract Price and
subdivides the Work into component parts in sufficient
detail to serve as the basis for progress payments during
performance of the Work. Such prices will include an
appropriate amount of overhead and profit applicable to
each item of Work.

C. Evidence of Insurance: Before any Work at the Site
is started, CONTRACTOR and OWNER shall each deliver to
the other, with copies to each additional insured identified in
the Supplementary Conditions, certificates of insurance (and
other evidence of insurance which either of them or any
additional insured may reasonably request) which
CONTRACTOR and OWNER respectively are required to
purchase and maintain in accordance with Article 5.

2.06 Preconstruction Conference

A. Within 20 days after the Contract Times start to run,
but before any Work at the Site is started, a conference
attended by CONTRACTOR, ENGINEER, and others as
appropriate will be held to establish a working understanding
among the parties as to the Work and to discuss the schedules
referred to in paragraph 2.05.B, procedures for handling Shop
Drawings and other submittals, processing Applications for
Payment, and maintaining required records.

2.07 Initial Acceptance of Schedules

A. Unless otherwise provided in theContractDocuments,
at least ten days before submission of the first Application for
Payment a conference attended by CONTRACTOR,
ENGINEER, and others as appropriate will be held to review
for acceptability to ENGINEER as provided below the
schedules submitted in accordance with paragraph 2.05.B.
CONTRACTOR shall have an additional ten days to make
corrections and adjustments and to complete and resubmit the
schedules. No progress payment shall be made to
CONTRACTOR until acceptable schedules are submitted to
ENGINEER.

1. The progress schedule will be acceptable to
ENGINEER if it provides an orderly progression of the
Work to completion within any specified Milestones and
the Contract Times. Such acceptance will not impose on
ENGINEER responsibility for the progress schedule, for
sequencing, scheduling, or progress of the Work nor
interfere with or relieve CONTRACTOR from
CONTRACTOR’s full responsibility therefor.

2. CONTRACTOR’s schedule ofShopDrawingand
Sample submittals will be acceptable to ENGINEER if it
provides a workable arrangement for reviewing and
processing the required submittals.

3. CONTRACTOR’s schedule of values will be
acceptable to ENGINEER as to form and substance if it
provides a reasonable allocation of the Contract Price to
component parts of the Work.

ARTICLE 3 - CONTRACT DOCUMENTS: INTENT,
AMENDING, REUSE

3.01 Intent

A. The Contract Documents are complementary; what is
called for by one is as binding as if called for by all.

B. It is the intent of the Contract Documents to describe
a functionally complete Project (or part thereof) to be
constructed in accordance with the Contract Documents. Any
labor, documentation, services, materials, or equipment that
may reasonably be inferred from the Contract Documents or
from prevailing custom or trade usage as being required to
produce the intended result will be provided whether or not
specifically called for at no additional cost to OWNER.

C. Clarifications and interpretations of the Contract
Documents shall be issued by ENGINEER as provided in
Article 9.

3.02 Reference Standards

A. Standards, Specifications, Codes, Laws, and
Regulations

1. Reference to standards, specifications,manuals, or
codes ofany technical society, organization, or association,
or to Laws or Regulations, whether such reference be
specific or by implication, shall mean the standard,
specification, manual, code, or Laws or Regulations in
effect at the time of opening of Proposals (or on the
Effective Date of the Agreement if there were no
Proposals), except as may be otherwise specifically stated
in the Contract Documents.

2. No provision of any such standard, specification,
manual or code, or any instruction of a Supplier shall be
effective to change the duties or responsibilities of
OWNER,CONTRACTOR, orENGINEER, or anyof their
subcontractors, consultants, agents, or employees from
those set forth in the Contract Documents, nor shall any
such provision or instruction be effective to assign to
OWNER, ENGINEER, or any of ENGINEER’s
Consultants, agents, or employees any duty or authority to
supervise or direct the performance of the Work or any
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duty or authority to undertake responsibility inconsistent
with the provisions of the Contract Documents.

3.03 Reporting and Resolving Discrepancies

A. Reporting Discrepancies

1. If, during the performance of the Work,
CONTRACTOR discovers any conflict, error, ambiguity,
or discrepancy within the Contract Documents or between
the Contract Documents and any provision of any Law or
Regulation applicable to the performance of the Work or
of any standard, specification, manual or code, or of any
instruction of any Supplier, CONTRACTOR shall report
it to ENGINEER inwriting at once. CONTRACTOR shall
not proceed with the Work affected thereby (except in an
emergency as required by paragraph 6.16.A) until an
amendment or supplement to the Contract Documents has
been issued by one of the methods indicated in paragraph
3.04; provided, however, thatCONTRACTORshall not be
liable to OWNER or ENGINEER for failure to report any
such conflict, error, ambiguity, or discrepancy unless
CONTRACTOR knew or reasonably should have known
thereof.

B. Resolving Discrepancies

1. Except as may be otherwise specifically stated in
the Contract Documents, the provisions of the Contract
Documents shall take precedence in resolving any conflict,
error, ambiguity, or discrepancy between the provisions of
the Contract Documents and:

a. the provisions of any standard, specification,
manual, code, or instruction (whether or not
specifically incorporated by reference in the Contract
Documents); or

b. the provisions of any Laws or Regulations
applicable to the performance of the Work (unless
such an interpretation of the provisions of the Contract
Documents would result in violation of such Law or
Regulation).

3.04 Amending and Supplementing Contract Documents

A. The Contract Documents may be amended to provide
for additions, deletions, and revisions in theWork or tomodify
the terms and conditions thereof in one or more of the
following ways: (i) a Written Amendment; (ii) a Change
Order; or (iii) a Work Change Directive.

B. The requirements of the Contract Documents may be
supplemented, and minor variations and deviations in the
Work may be authorized, by one or more of the following
ways: (i) a Field Order; (ii) ENGINEER’s approval of a Shop

Drawing or Sample; or (iii) ENGINEER’s written
interpretation or clarification.

3.05 Reuse of Documents

A. CONTRACTORand anySubcontractor or Supplier or
other individual or entity performing or furnishing any of the
Work under a direct or indirect contract with OWNER: (i)
shall not have or acquire any title to or ownership rights in any
of theDrawings, Specifications, or other documents (or copies
of any thereof) prepared by or bearing the seal of ENGINEER
or ENGINEER’s Consultant, including electronic media
editions; and (ii) shall not reuse any of such Drawings,
Specifications, other documents, or copies thereof on
extensions of the Project or any other project without written
consent of OWNER and ENGINEER and specific written
verification or adaption by ENGINEER. This prohibitionwill
survive final payment, completion, and acceptance of the
Work, or termination or completion of the Contract. Nothing
herein shall preclude CONTRACTOR from retaining copies
of the Contract Documents for record purposes.

ARTICLE 4 - AVAILABILITY OF LANDS;
SUBSURFACE AND PHYSICAL CONDITIONS;
REFERENCE POINTS

4.01 Availability of Lands

A. OWNER shall furnish the Site. OWNER shall notify
CONTRACTOR of any encumbrances or restrictions not of
general application but specifically related to use of the Site
with which CONTRACTOR must comply in performing the
Work. OWNER will obtain in a timely manner and pay for
easements for permanent structures or permanent changes in
existing facilities. IfCONTRACTORandOWNERare unable
to agree on entitlement to or on the amount or extent, if any, of
any adjustment in the Contract Price or Contract Times, or
both, as a result of any delay in OWNER’s furnishing the Site,
CONTRACTOR may make a Claim therefor as provided in
paragraph 10.05.

B. Upon reasonable written request, OWNER shall
furnish CONTRACTOR with a current statement of record
legal title and legal description of the lands upon which the
Work is to be performed and OWNER’s interest therein as
necessary for giving notice of or filing a mechanic's or
construction lien against such lands in accordance with
applicable Laws and Regulations.

C. CONTRACTOR shall provide for all additional lands
and access thereto that may be required for temporary
construction facilities or storage of materials and equipment.

4.02 Subsurface and Physical Conditions

A. Reports and Drawings: The Supplementary
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Conditions identify:

1. those reports of explorations and tests of
subsurface conditions at or contiguous to the Site that
ENGINEER has used in preparing the Contract
Documents; and

2. those drawings of physical conditions in or
relating to existing surface or subsurface structures at or
contiguous to the Site (except Underground Facilities) that
ENGINEER has used in preparing the Contract
Documents.

B. Limited Reliance by CONTRACTOR on Technical
Data Authorized: CONTRACTORmay rely upon the general
accuracy of the “technical data” contained in such reports and
drawings, but such reports and drawings are not Contract
Documents. Such “technical data” is identified in the
Supplementary Conditions. Except for such reliance on such
“technical data,” CONTRACTORmay not rely upon or make
any Claim against OWNER, ENGINEER, or any of
ENGINEER’s Consultants with respect to:

1. the completeness of such reports and drawings for
CONTRACTOR’s purposes, including, but not limited to,
any aspects of the means, methods, techniques, sequences,
and procedures of construction to be employed by
CONTRACTOR, and safety precautions and programs
incident thereto; or

2. other data, interpretations, opinions, and
information contained in such reports or shown or
indicated in such drawings; or

3. any CONTRACTOR interpretation of or
conclusion drawn from any "technical data" or any such
other data, interpretations, opinions, or information.

4.03 Differing Subsurface or Physical Conditions

A. Notice: If CONTRACTOR believes that any
subsurface or physical condition at or contiguous to the Site
that is uncovered or revealed either:

1. is of such a nature as to establish that any
“technical data” on which CONTRACTOR is entitled to
rely as provided in paragraph 4.02 ismaterially inaccurate;
or

2. is of such a nature as to require a change in the
Contract Documents; or

3. differs materially from that shown or indicated in
the Contract Documents; or

4. is of an unusual nature, and differsmaterially from

conditions ordinarilyencountered and generally recognized
as inherent in work of the character provided for in the
Contract Documents;

then CONTRACTOR shall, promptly after becoming aware
thereof and before further disturbing the subsurface or physical
conditions or performing any Work in connection therewith
(except in an emergency as required by paragraph 6.16.A),
notify OWNER and ENGINEER in writing about such
condition. CONTRACTOR shall not further disturb such
condition or perform any Work in connection therewith
(except as aforesaid) until receipt of written order to do so.

B. ENGINEER’s Review: After receipt of written notice
as required by paragraph 4.03.A, ENGINEER will promptly
review the pertinent condition, determine the necessity of
OWNER's obtaining additional exploration or tests with
respect thereto, and advise OWNER in writing (with a copy to
CONTRACTOR) of ENGINEER’s findings and conclusions.

C. Possible Price and Times Adjustments

1. The Contract Price or the Contract Times, or
both, will be equitably adjusted to the extent that the
existence of suchdiffering subsurface or physical condition
causes an increase or decrease in CONTRACTOR’s cost
of, or time required for, performance of the Work; subject,
however, to the following:

a. such condition must meet any one or more of
the categories described in paragraph 4.03.A; and

b. with respect toWork that is paid for on a Unit
Price Basis, any adjustment in Contract Price will be
subject to the provisions of paragraphs 9.08 and 11.03.

2. CONTRACTOR shall not be entitled to any
adjustment in the Contract Price or Contract Times if:

a. CONTRACTOR knew of the existence of
such conditions at the time CONTRACTOR made a
final commitment to OWNER in respect of Contract
Price and Contract Times by the submission of a
Proposal or becoming bound under a negotiated
contract; or

b. the existence of such condition could
reasonably have been discovered or revealed as a
result of any examination, investigation, exploration,
test, or study of the Site and contiguous areas required
by the Proposal Requirements or Contract Documents
to be conducted by or for CONTRACTOR prior to
CONTRACTOR's making such final commitment; or

c. CONTRACTOR failed to give the written
notice within the time and as required by paragraph
4.03.A.
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3. If OWNER and CONTRACTOR are unable to
agree on entitlement to or on the amount or extent, if any,
of any adjustment in the Contract Price or Contract Times,
or both, a Claim may be made therefor as provided in
paragraph 10.05. However, OWNER, ENGINEER, and
ENGINEER’s Consultants shall not be liable to
CONTRACTOR for any claims, costs, losses, or damages
(including but not limited to all fees and charges of
engineers, architects, attorneys, and other professionals and
all court or arbitration or other dispute resolution costs)
sustained byCONTRACTORon or in connectionwith any
other project or anticipated project.

4.04 Underground Facilities

A. Shown or Indicated: The information and data shown
or indicated in theContractDocumentswith respect to existing
Underground Facilities at or contiguous to the Site is based on
information and data furnished to OWNER or ENGINEER by
the owners of such Underground Facilities, including
OWNER, or by others. Unless it is otherwise expressly
provided in the Supplementary Conditions:

1. OWNERandENGINEERshall not be responsible
for the accuracy or completeness of any such information
or data; and

2. the cost of all of the following will be included in
the Contract Price, and CONTRACTOR shall have full
responsibility for:

a. reviewing and checking all such information
and data,

b. locating all Underground Facilities shown or
indicated in the Contract Documents,

c. coordination of the Work with the owners of
such Underground Facilities, including OWNER,
during construction, and

d. the safety and protection of all such
Underground Facilities and repairing any damage
thereto resulting from the Work.

B. Not Shown or Indicated

1. If an Underground Facility is uncovered or
revealed at or contiguous to the Site which was not shown
or indicated, or not shown or indicated with reasonable
accuracy in the Contract Documents, CONTRACTOR
shall, promptly after becoming aware thereof and before
further disturbing conditions affected thereby or
performing anyWork in connection therewith (except in an
emergency as required by paragraph 6.16.A), identify the
owner of such Underground Facility and give written

notice to that owner and to OWNER and ENGINEER.
ENGINEER will promptly review the Underground
Facility and determine the extent, if any, to which a change
is required in the Contract Documents to reflect and
document the consequences of the existence or location of
the Underground Facility. During such time,
CONTRACTOR shall be responsible for the safety and
protection of such Underground Facility.

2. If ENGINEER concludes that a change in the
Contract Documents is required, aWork Change Directive
or a Change Order will be issued to reflect and document
such consequences. Anequitable adjustment shall bemade
in the Contract Price of Contract Times, or both, to the
extent that they are attributable to the existence or location
of any Underground Facility that was not shown or
indicated or not shown or indicated with reasonable
accuracy in the Contract Documents and that
CONTRACTORdid not knowof and could not reasonably
have been expected to be aware of or to have anticipated.
If OWNER and CONTRACTOR are unable to agree on
entitlement to or on the amount or extent, if any, of any
such adjustment in Contract Price or Contract Times,
OWNER or CONTRACTOR may make a Claim therefor
as provided in paragraph 10.05.

4.05 Reference Points

A. OWNERshall provide engineering surveys to establish
reference points for construction which in ENGINEER’s
judgment are necessary to enable CONTRACTOR to proceed
with the Work. CONTRACTOR shall be responsible for
laying out theWork, shall protect and preserve the established
reference points and property monuments, and shall make no
changes or relocations without the prior written approval of
OWNER. CONTRACTOR shall report to ENGINEER
whenever any reference point or property monument is lost or
destroyed or requires relocation because of necessary changes
in grades or locations, and shall be responsible for the accurate
replacement or relocation of such reference points or property
monuments by professionally qualified personnel.

4.06 Hazardous Environmental Condition at Site

A. Reports and Drawings: Reference is made to the
Supplementary Conditions for the identification of those
reports and drawings relating to a Hazardous Environmental
Condition identified at the Site, if any, that have been utilized
by the ENGINEER in the preparation of the Contract
Documents.

B. Limited Reliance by CONTRACTOR on Technical
Data Authorized: CONTRACTORmay rely upon the general
accuracy of the “technical data” contained in such reports and
drawings, but such reports and drawings are not Contract
Documents. Such “technical data” is identified in the
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Supplementary Conditions. Except for such reliance on such
“technical data,” CONTRACTORmay not rely upon or make
any Claim against OWNER, ENGINEER or any of
ENGINEER’s Consultants with respect to:

1. the completeness of such reports and drawings for
CONTRACTOR’s purposes, including, but not limited to,
any aspects of the means, methods, techniques, sequences
and procedures of construction to be employed by
CONTRACTOR and safety precautions and programs
incident thereto; or

2. other data, interpretations, opinions and
information contained in such reports or shown or
indicated in such drawings; or

3. any CONTRACTOR interpretation of or
conclusion drawn from any “technical data” or any such
other data, interpretations, opinions or information.

C. CONTRACTOR shall not be responsible for any
Hazardous Environmental Condition uncovered or revealed at
the Site which was not shown or indicated in Drawings or
Specifications or identified in the Contract Documents to be
within the scope of the Work. CONTRACTOR shall be
responsible for a Hazardous Environmental Condition created
with any materials brought to the Site by CONTRACTOR,
Subcontractors, Suppliers, or anyone else for whom
CONTRACTOR is responsible.

D. If CONTRACTOR encounters a Hazardous
Environmental Condition or if CONTRACTOR or anyone for
whom CONTRACTOR is responsible creates a Hazardous
EnvironmentalCondition,CONTRACTORshall immediately:
(i) secure or otherwise isolate such condition; (ii) stop all
Work in connection with such condition and in any area
affected thereby (except in an emergency as required by
paragraph 6.16); and (iii) notify OWNER and ENGINEER
(and promptly thereafter confirm such notice in writing).
OWNER shall promptly consult with ENGINEER concerning
the necessity for OWNER to retain a qualified expert to
evaluate such condition or take corrective action, if any.

E. CONTRACTORshall not be required to resumeWork
in connectionwith such condition or in any affected area until
after OWNER has obtained any required permits related
thereto and delivered to CONTRACTOR written notice: (i)
specifying that such condition and any affected area is or has
been rendered safe for the resumption of Work; or (ii)
specifying any special conditions under which suchWorkmay
be resumed safely. If OWNER and CONTRACTOR cannot
agree as to entitlement to or on the amount or extent, if any, of
any adjustment in Contract Price or Contract Times, or both,
as a result of such Work stoppage or such special conditions
under which Work is agreed to be resumed by
CONTRACTOR, either party may make a Claim therefor as

provided in paragraph 10.05.

F. If after receipt of suchwritten notice CONTRACTOR
does not agree to resume such Work based on a reasonable
belief it is unsafe, or does not agree to resume such Work
under such special conditions, then OWNER may order the
portion of the Work that is in the area affected by such
condition to be deleted from the Work. If OWNER and
CONTRACTOR cannot agree as to entitlement to or on the
amount or extent, if any, of an adjustment in Contract Price or
Contract Times as a result of deleting such portion of the
Work, then either party may make a Claim therefor as
provided in paragraph 10.05. OWNERmayhave such deleted
portion of the Work performed by OWNER’s own forces or
others in accordance with Article 7.

G. To the fullest extent permitted by Laws and
Regulations, OWNER shall indemnify and hold harmless
CONTRACTOR,Subcontractors,ENGINEER,ENGINEER’s
Consultants and the officers, directors, partners, employees,
agents, other consultants, and subcontractors of each and any
of them fromand against all claims, costs, losses, and damages
(including but not limited to all fees and charges of engineers,
architects, attorneys, and other professionals and all court or
arbitration or other dispute resolution costs) arising out of or
relating to a Hazardous Environmental Condition, provided
that such Hazardous Environmental Condition: (i) was not
shown or indicated in the Drawings or Specifications or
identified in the Contract Documents to be included within the
scope of the Work, and (ii) was not created by
CONTRACTOR or by anyone for whom CONTRACTOR is
responsible. Nothing in this paragraph 4.06.E shall obligate
OWNER to indemnify any individual or entity from and
against the consequences of that individual’s or entity’s own
negligence.

H. To the fullest extent permitted by Laws and
Regulations, CONTRACTOR shall indemnify and hold
harmless OWNER, ENGINEER, ENGINEER’s Consultants,
and the officers, directors, partners, employees, agents, other
consultants, and subcontractors of each and any of them from
and against all claims, costs, losses, and damages (including
but not limited to all fees and charges of engineers, architects,
attorneys, and other professionals and all court or arbitration
or other dispute resolution costs) arising out of or relating to
a Hazardous Environmental Condition created by
CONTRACTOR or by anyone for whom CONTRACTOR is
responsible. Nothing in this paragraph 4.06.F shall obligate
CONTRACTOR to indemnify any individual or entity from
and against the consequences of that individual’s or entity’s
own negligence.

I. The provisions of paragraphs 4.02, 4.03, and 4.04 are
not intended to apply to aHazardousEnvironmentalCondition
uncovered or revealed at the Site.
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ARTICLE 5 - BONDS AND INSURANCE

5.01 Performance, Payment, and Other Bonds

A. CONTRACTOR shall furnish performance and
payment Bonds, each in an amount at least equal to the
Contract Price as security for the faithful performance and
payment of all CONTRACTOR’s obligations under the
Contract Documents. These Bonds shall remain in effect at
least until one year after the date when final payment becomes
due, except as provided otherwise by Laws or Regulations or
by the Contract Documents. CONTRACTOR shall also
furnish such other Bonds as are required by the Contract
Documents.

B. All Bonds shall be in the form prescribed by the
Contract Documents except as provided otherwise by Laws or
Regulations, and shall be executed by such sureties as are
named in the current list of “Companies Holding Certificates
of Authority as Acceptable Sureties on Federal Bonds and as
Acceptable Reinsuring Companies” as published in Circular
570 (amended) by the Financial Management Service, Surety
Bond Branch, U.S. Department of the Treasury. All Bonds
signed by an agent must be accompanied by a certified copy of
such agent’s authority to act.

C. If the surety on any Bond furnished by
CONTRACTOR is declared bankrupt or becomes insolvent or
its right to do business is terminated in any state where any
part of the Project is located or it ceases to meet the
requirements of paragraph 5.01.B, CONTRACTOR shall
within 20 days thereafter substitute another Bond and surety,
both of which shall comply with the requirements of
paragraphs 5.01.B and 5.02.

5.02 Licensed Sureties and Insurers

A. All Bonds and insurance required by the Contract
Documents to be purchased and maintained by OWNER or
CONTRACTOR shall be obtained from surety or insurance
companies that are duly licensed or authorized in the
jurisdiction in which the Project is located to issue Bonds or
insurance policies for the limits and coverages so required.
Such surety and insurance companies shall also meet such
additional requirements and qualifications asmay be provided
in the Supplementary Conditions.

5.03 Certificates of Insurance

A. CONTRACTORshall deliver toOWNER,with copies
to each additional insured identified in the Supplementary
Conditions, certificates of insurance (and other evidence of
insurance requested by OWNER or any other additional
insured) which CONTRACTOR is required to purchase and
maintain. OWNER shall deliver to CONTRACTOR, with
copies to each additional insured identified in the

SupplementaryConditions, certificates of insurance (and other
evidence of insurance requested by CONTRACTOR or any
other additional insured) which OWNER is required to
purchase and maintain.

5.04 CONTRACTOR’s Liability Insurance

A. CONTRACTOR shall purchase and maintain such
liability and other insurance as is appropriate for the Work
being performed and aswill provide protection fromclaims set
forth below which may arise out of or result from
CONTRACTOR’s performance of the Work and
CONTRACTOR’s other obligations under the Contract
Documents, whether it is to be performed byCONTRACTOR,
any Subcontractor or Supplier, or by anyone directly or
indirectly employed by any of them to perform any of the
Work, or by anyone for whose acts any of themmay be liable:

1. claims under workers’ compensation, disability
benefits, and other similar employee benefit acts;

2. claims for damages because of bodily injury,
occupational sickness or disease, or death of
CONTRACTOR’s employees;

3. claims for damages because of bodily injury,
sickness or disease, or death of any person other than
CONTRACTOR’s employees;

4. claims for damages insured by reasonably
available personal injury liability coverage which are
sustained: (i) by any person as a result of an offense
directly or indirectly related to the employment of such
person by CONTRACTOR, or (ii) by any other person for
any other reason;

5. claims for damages, other than to theWork itself,
because of injury to or destruction of tangible property
wherever located, including loss ofuse resulting therefrom;
and

6. claims for damages because of bodily injury or
death of any person or property damage arising out of the
ownership, maintenance or use of any motor vehicle.

B. The policies of insurance so required by this paragraph
5.04 to be purchased and maintained shall:

1. with respect to insurance required by paragraphs
5.04.A.3 through 5.04.A.6 inclusive, include as additional
insureds (subject to any customary exclusion in respect of
professional liability) OWNER, ENGINEER,
ENGINEER's Consultants, and any other individuals or
entities identified in the Supplementary Conditions, all of
whom shall be listed as additional insureds, and include
coverage for the respective officers, directors, partners,
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employees, agents, and other consultants and
subcontractors of each and any of all such additional
insureds, and the insurance afforded to these additional
insureds shall provide primary coverage for all claims
covered thereby;

2. include at least the specific coverages and be
written for not less than the limits of liability provided in
the Supplementary Conditions or required by Laws or
Regulations, whichever is greater;

3. include completed operations insurance;

4. include contractual liability insurance covering
CONTRACTOR’s indemnityobligationsunder paragraphs
6.07, 6.11, and 6.20;

5. contain a provision or endorsement that the
coverage affordedwill not be canceled,materially changed
or renewal refused until at least thirty days prior written
notice has been given to OWNER and CONTRACTOR
and to each other additional insured identified in the
Supplementary Conditions to whom a certificate of
insurance has been issued (and the certificates of insurance
furnished by the CONTRACTOR pursuant to paragraph
5.03 will so provide);

6. remain in effect at least until final payment and at
all times thereafter when CONTRACTOR may be
correcting, removing, or replacing defective Work in
accordance with paragraph 13.07; and

7. with respect to completed operations insurance,
and any insurance coverage written on a claims-made
basis, remain in effect for at least two years after final
payment (and CONTRACTOR shall furnish OWNER and
each other additional insured identified in the
Supplementary Conditions, to whom a certificate of
insurance has been issued, evidence satisfactory to
OWNER and any such additional insured of continuation
of such insurance at final payment and one year thereafter).

5.05 OWNER’s Liability Insurance

A. In addition to the insurance required to be provided by
CONTRACTOR under paragraph 5.04, OWNER, at
OWNER’s option, may purchase and maintain at OWNER’s
expense OWNER’s own liability insurance as will protect
OWNER against claims which may arise from operations
under the Contract Documents.

5.06 Property Insurance

A. Unless otherwise provided in the Supplementary
Conditions, OWNER shall purchase and maintain property
insurance upon the Work at the Site in the amount of the full

replacement cost thereof (subject to such deductible amounts
as may be provided in the Supplementary Conditions or
required by Laws and Regulations). This insurance shall:

1. include the interests of OWNER,
CONTRACTOR, Subcontractors, ENGINEER,
ENGINEER’s Consultants, and any other individuals or
entities identified in theSupplementaryConditions, and the
officers, directors, partners, employees, agents, and other
consultants and subcontractors of each and any of them,
each of whom is deemed to have an insurable interest and
shall be listed as an additional insured;

2. be written on a Builder’s Risk “all-risk” or open
peril or special causes of loss policy form that shall at least
include insurance for physical loss or damage to theWork,
temporary buildings, false work, and materials and
equipment in transit, and shall insure against at least the
following perils or causes of loss: fire, lightning, extended
coverage, theft, vandalism and malicious mischief,
earthquake, collapse, debris removal, demolition
occasioned byenforcement ofLaws andRegulations,water
damage, and such other perils or causes of loss as may be
specifically required by the Supplementary Conditions;

3. include expenses incurred in the repair or
replacement of any insured property (including but not
limited to fees and charges of engineers and architects);

4. covermaterials and equipment stored at the Site or
at another location that was agreed to in writing by
OWNERprior to being incorporated in theWork, provided
that suchmaterials and equipment have been included in an
Application for Payment recommended by ENGINEER;

5. allow for partial utilization of the Work by
OWNER;

6. include testing and startup; and

7. bemaintained in effect until final payment ismade
unless otherwise agreed to in writing by OWNER,
CONTRACTOR, and ENGINEER with 30 days written
notice to each other additional insured to whom a
certificate of insurance has been issued.

B. OWNER shall purchase and maintain such boiler and
machinery insurance or additional property insurance as may
be required by the Supplementary Conditions or Laws and
Regulations which will include the interests of OWNER,
CONTRACTOR,Subcontractors,ENGINEER,ENGINEER’s
Consultants, and any other individuals or entities identified in
the Supplementary Conditions, each of whom is deemed to
have an insurable interest and shall be listed as an insured or
additional insured.
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C. All the policies of insurance (and the certificates or
other evidence thereof) required to be purchased and
maintained in accordance with paragraph 5.06 will contain a
provision or endorsement that the coverage afforded will not
be canceled or materially changed or renewal refused until at
least 30 days prior written notice has been given to OWNER
and CONTRACTOR and to each other additional insured to
whom a certificate of insurance has been issued and will
contain waiver provisions in accordance with paragraph 5.07.

D. OWNER shall not be responsible for purchasing and
maintaining any property insurance specified in this paragraph
5.06 to protect the interests of CONTRACTOR,
Subcontractors, or others in the Work to the extent of any
deductible amounts that are identified in the Supplementary
Conditions. The risk of loss within such identified deductible
amount will be borne by CONTRACTOR, Subcontractors, or
others suffering any such loss, and if any of them wishes
property insurance coveragewithin the limits of such amounts,
each may purchase and maintain it at the purchaser’s own
expense.

E. If CONTRACTOR requests in writing that other
special insurance be included in the property insurancepolicies
provided under paragraph 5.06, OWNER shall, if possible,
include such insurance, and the cost thereof will be charged to
CONTRACTOR by appropriate Change Order or Written
Amendment. Prior to commencement of the Work at the Site,
OWNER shall in writing advise CONTRACTOR whether or
not such other insurance has been procured by OWNER.

5.07 Waiver of Rights

A. OWNER and CONTRACTOR intend that all policies
purchased in accordance with paragraph 5.06 will protect
OWNER, CONTRACTOR, Subcontractors, ENGINEER,
ENGINEER’sConsultants, and all other individuals or entities
identified in the Supplementary Conditions to be listed as
insureds or additional insureds (and the officers, directors,
partners, employees, agents, and other consultants and
subcontractors of each and any of them) in such policies and
will provide primary coverage for all losses and damages
caused by the perils or causes of loss covered thereby. All
such policies shall contain provisions to the effect that in the
event of payment of any loss or damage the insurers will have
no rights of recovery against any of the insureds or additional
insureds thereunder. OWNER and CONTRACTORwaive all
rights against each other and their respective officers,
directors, partners, employees, agents, and other consultants
and subcontractors of each and any of them for all losses and
damages caused by, arising out of or resulting from any of the
perils or causes of loss covered by such policies and any other
property insurance applicable to the Work; and, in addition,
waive all such rights against Subcontractors, ENGINEER,
ENGINEER’sConsultants, and all other individuals or entities
identified in the Supplementary Conditions to be listed as

insureds or additional insureds (and the officers, directors,
partners, employees, agents, and other consultants and
subcontractors of each and any of them) under such policies
for losses and damages so caused. None of the above waivers
shall extend to the rights that any party making such waiver
may have to the proceeds of insurance held by OWNER as
trustee or otherwise payable under any policy so issued.

B. OWNER waives all rights against CONTRACTOR,
Subcontractors, ENGINEER, ENGINEER’s Consultants, and
the officers, directors, partners, employees, agents, and other
consultants and subcontractors of each and any of them for:

1. loss due to business interruption, loss of use, or
other consequential loss extending beyond direct physical
loss or damage to OWNER’s property or the Work caused
by, arising out of, or resulting from fire or other peril
whether or not insured by OWNER; and

2. loss or damage to the completed Project or part
thereof caused by, arising out of, or resulting from fire or
other insured peril or cause of loss covered by any property
insurance maintained on the completed Project or part
thereof by OWNER during partial utilization pursuant to
paragraph 14.05, after Substantial Completion pursuant to
paragraph 14.04, or after final payment pursuant to
paragraph 14.07.

C. Any insurancepolicymaintained byOWNERcovering
any loss, damage or consequential loss referred to in paragraph
5.07.B shall contain provisions to the effect that in the event of
payment of any such loss, damage, or consequential loss, the
insurers will have no rights of recovery against
CONTRACTOR, Subcontractors, ENGINEER, or
ENGINEER’sConsultants and theofficers, directors, partners,
employees, agents, andother consultants and subcontractors of
each and any of them.

5.08 Receipt and Application of Insurance Proceeds

A. Any insured loss under the policies of insurance
required by paragraph 5.06 will be adjusted withOWNER and
made payable toOWNERas fiduciary for the insureds, as their
interests may appear, subject to the requirements of any
applicablemortgage clause and of paragraph 5.08.B.OWNER
shall deposit in a separate account any money so received and
shall distribute it in accordance with such agreement as the
parties in interest may reach. If no other special agreement is
reached, the damaged Work shall be repaired or replaced, the
moneys so received applied on account thereof, and the Work
and the cost thereof covered by an appropriate Change Order
or Written Amendment.

B. OWNER as fiduciary shall have power to adjust and
settle any loss with the insurers unless one of the parties in
interest shall object in writing within 15 days after the
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occurrence of loss to OWNER’s exercise of this power. If
such objection be made, OWNER as fiduciary shall make
settlementwith the insurers in accordancewith such agreement
as the parties in interest may reach. If no such agreement
among the parties in interest is reached, OWNER as fiduciary
shall adjust and settle the loss with the insurers and, if required
in writing by any party in interest, OWNER as fiduciary shall
give bond for the proper performance of such duties.

5.09 Acceptance of Bonds and Insurance; Option to
Replace

A. If either OWNER or CONTRACTOR has any
objection to the coverage afforded by or other provisions of
the Bonds or insurance required to be purchased and
maintained by the other party in accordance with Article 5 on
the basis of non-conformance with the Contract Documents,
the objecting party shall so notify the other party in writing
within 10 days after receipt of the certificates (or other
evidence requested) required by paragraph 2.05.C. OWNER
and CONTRACTOR shall each provide to the other such
additional information in respect of insurance provided as the
other may reasonably request. If either party does not
purchase or maintain all of the Bonds and insurance required
of such party by the Contract Documents, such party shall
notify the other party in writing of such failure to purchase
prior to the start of the Work, or of such failure to maintain
prior to any change in the required coverage. Without
prejudice to any other right or remedy, the other party may
elect to obtain equivalent Bonds or insurance to protect such
other party's interests at the expense of the party who was
required to provide such coverage, and a Change Order shall
be issued to adjust the Contract Price accordingly.

5.10 Partial Utilization, Acknowledgment of Property
Insurer

A. If OWNER finds it necessary to occupy or use a
portion or portions of the Work prior to Substantial
Completion of all theWork as provided in paragraph 14.05, no
such use or occupancy shall commence before the insurers
providing the property insurance pursuant to paragraph 5.06
have acknowledged notice thereof and in writing effected any
changes in coverage necessitated thereby. The insurers
providing the property insurance shall consent byendorsement
on the policy or policies, but the property insurance shall not
be canceled or permitted to lapse on account of any such
partial use or occupancy.

ARTICLE 6 - CONTRACTOR’S RESPONSIBILITIES

6.01 Supervision and Superintendence

A. CONTRACTOR shall supervise, inspect, and direct
theWork competently and efficiently, devoting such attention
thereto and applying such skills and expertise as may be

necessary to performtheWork in accordancewith theContract
Documents. CONTRACTOR shall be solely responsible for
the means, methods, techniques, sequences, and procedures of
construction, but CONTRACTOR shall not be responsible for
the negligence of OWNER or ENGINEER in the design or
specificationofa specificmeans,method, technique, sequence,
or procedure of construction which is shown or indicated in
and expressly required by the Contract Documents.
CONTRACTORshall be responsible to see that the completed
Work complies accurately with the Contract Documents.

B. At all times during the progress of the Work,
CONTRACTOR shall assign a competent resident
superintendent thereto who shall not be replaced without
written notice to OWNER and ENGINEER except under
extraordinary circumstances. The superintendent will be
CONTRACTOR’s representative at the Site and shall have
authority to act on behalf of CONTRACTOR. All
communications given to or received from the superintendent
shall be binding on CONTRACTOR.

6.02 Labor; Working Hours

A. CONTRACTOR shall provide competent, suitably
qualified personnel to survey, lay out, and construct the Work
as required by theContractDocuments. CONTRACTORshall
at all times maintain good discipline and order at the Site.

B. Except as otherwise required for the safety or
protection of persons or the Work or property at the Site or
adjacent thereto, and except as otherwise stated in theContract
Documents, all Work at the Site shall be performed during
regular working hours, and CONTRACTOR will not permit
overtime work or the performance of Work on Saturday,
Sunday, or any legal holiday without OWNER’s written
consent (which will not be unreasonably withheld) given after
prior written notice to ENGINEER.

6.03 Services, Materials, and Equipment

A. Unless otherwise specified in the General
Requirements, CONTRACTOR shall provide and assume full
responsibility for all services, materials, equipment, labor,
transportation, construction equipment and machinery, tools,
appliances, fuel, power, light, heat, telephone, water, sanitary
facilities, temporary facilities, and all other facilities and
incidentals necessaryfor theperformance, testing, start-up, and
completion of the Work.

B. All materials and equipment incorporated into the
Work shall be as specified or, if not specified, shall be of good
quality and new, except as otherwise provided in the Contract
Documents. All warranties and guarantees specifically called
for by the Specifications shall expressly run to the benefit of
OWNER. If required by ENGINEER, CONTRACTOR shall
furnish satisfactory evidence (including reports of required
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tests) as to the source, kind, and quality of materials and
equipment. All materials and equipment shall be stored,
applied, installed, connected, erected, protected, used, cleaned,
and conditioned in accordance with instructions of the
applicable Supplier, except as otherwise may be provided in
the Contract Documents.

6.04 Progress Schedule

A. CONTRACTOR shall adhere to the progress schedule
established in accordance with paragraph 2.07 as it may be
adjusted from time to time as provided below.

1. CONTRACTOR shall submit to ENGINEER for
acceptance (to the extent indicated in paragraph 2.07)
proposed adjustments in the progress schedule that will not
result in changing the Contract Times (or Milestones).
Such adjustments will conform generally to the progress
schedule then in effect and additionally will comply with
any provisions of the General Requirements applicable
thereto.

2. Proposed adjustments in the progress schedule
that will change the Contract Times (or Milestones) shall
be submitted in accordance with the requirements of
Article 12. Such adjustments may only be made by a
Change Order or Written Amendment in accordance with
Article 12.

6.05 Substitutes and “Or-Equals”

A. Whenever an item of material or equipment is
specified or described in the Contract Documents by using the
name of a proprietary item or the name of a particular
Supplier, the specification or description is intended to
establish the type, function, appearance, and quality required.
Unless the specification or description contains or is followed
by words reading that no like, equivalent, or “or-equal” item
or no substitution is permitted, other items of material or
equipment or material or equipment of other Suppliers may be
submitted to ENGINEER for review under the circumstances
described below.

1. “Or-Equal” Items: If in ENGINEER’s sole
discretion an item of material or equipment proposed by
CONTRACTOR is functionally equal to that named and
sufficiently similar so that no change in related Work will
be required, it may be considered by ENGINEER as an
“or-equal” item, in which case review and approval of the
proposed item may, in ENGINEER’s sole discretion, be
accomplished without compliance with some or all of the
requirements for approval of proposed substitute items.
For the purposes of this paragraph 6.05.A.1, a proposed
item of material or equipment will be considered
functionally equal to an item so named if:

a. in the exercise of reasonable judgment
ENGINEER determines that: (i) it is at least equal in
quality, durability, appearance, strength, and design
characteristics; (ii) it will reliably perform at least
equally well the function imposed by the design
concept of the completed Project as a functioning
whole, and;

b. CONTRACTOR certifies that: (i) there is no
increase in cost to the OWNER; and (ii) it will
conform substantially, even with deviations, to the
detailed requirements of the item named in the
Contract Documents.

2. Substitute Items

a. If in ENGINEER’s sole discretion an item of
material or equipment proposed by CONTRACTOR
does not qualify as an “or-equal” itemunder paragraph
6.05.A.1, it will be considered a proposed substitute
item.

b. CONTRACTOR shall submit sufficient
information as provided below to allow ENGINEER
to determine that the item of material or equipment
proposed is essentially equivalent to that named and an
acceptable substitute therefor. Requests for review of
proposed substitute items of material or equipment
will not be accepted by ENGINEER from anyone
other than CONTRACTOR.

c. The procedure for review by ENGINEER
will be as set forth in paragraph 6.05.A.2.d, as
supplemented in the General Requirements and as
ENGINEER may decide is appropriate under the
circumstances.

d. CONTRACTOR shall first make written
application to ENGINEER for review of a proposed
substitute item of material or equipment that
CONTRACTOR seeks to furnish or use. The
application shall certify that the proposed substitute
itemwill performadequately the functions and achieve
the results called for by the general design, be similar
in substance to that specified, and be suited to the
same use as that specified. The application will state
the extent, if any, to which the use of the proposed
substitute item will prejudice CONTRACTOR’s
achievement of Substantial Completion on time,
whether or not use of the proposed substitute item in
the Work will require a change in any of the Contract
Documents (or in the provisions of any other direct
contract with OWNER for work on the Project) to
adapt the design to the proposed substitute item and
whether or not incorporation or use of the proposed
substitute item in connection with the Work is subject
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to payment of any license fee or royalty. All variations
of the proposed substitute item from that specified will
be identified in the application, and available
engineering, sales, maintenance, repair, and
replacement services will be indicated. The
application will also contain an itemized estimate of
all costs or credits that will result directly or indirectly
from use of such substitute item, including costs of
redesign and claims of other contractors affected by
any resulting change, all of which will be considered
by ENGINEER in evaluating the proposed substitute
item. ENGINEER may require CONTRACTOR to
furnish additional data about the proposed substitute
item.

B. Substitute Construction Methods or Procedures: If a
specific means, method, technique, sequence, or procedure of
construction is shownor indicated in and expressly required by
the Contract Documents, CONTRACTOR may furnish or
utilize a substitute means, method, technique, sequence, or
procedure of construction approved by ENGINEER.
CONTRACTOR shall submit sufficient information to allow
ENGINEER, in ENGINEER’s sole discretion, to determine
that the substitute proposed is equivalent to that expressly
called for by the Contract Documents. The procedure for
review by ENGINEER will be similar to that provided in
subparagraph 6.05.A.2.

C. Engineer’s Evaluation: ENGINEER will be allowed
a reasonable time within which to evaluate each proposal or
submittal made pursuant to paragraphs 6.05.A and 6.05.B.
ENGINEER will be the sole judge of acceptability. No
“or-equal” or substitute will be ordered, installed or utilized
until ENGINEER’s review is complete, which will be
evidenced by either a Change Order for a substitute or an
approved Shop Drawing for an “or equal.” ENGINEER will
advise CONTRACTOR in writing of any negative
determination.

D. Special Guarantee: OWNER may require
CONTRACTOR to furnish at CONTRACTOR’s expense a
special performance guarantee or other surety with respect to
any substitute.

E. ENGINEER’sCostReimbursement: ENGINEERwill
record time required by ENGINEER and ENGINEER’s
Consultants in evaluating substitute proposed or submitted by
CONTRACTOR pursuant to paragraphs 6.05.A.2 and 6.05.B
and in making changes in the Contract Documents (or in the
provisions of any other direct contract with OWNER for work
on the Project) occasioned thereby. Whether or not
ENGINEER approves a substitute item so proposed or
submitted by CONTRACTOR, CONTRACTOR shall
reimburse OWNER for the charges of ENGINEER and
ENGINEER’s Consultants for evaluating each such proposed
substitute.

F. CONTRACTOR’s Expense: CONTRACTOR shall
provide all data in support of any proposed substitute or
“or-equal” at CONTRACTOR’s expense.

6.06 Concerning Subcontractors, Suppliers, and Others

A. CONTRACTOR shall not employ any Subcontractor,
Supplier, or other individual or entity (including those
acceptable to OWNER as indicated in paragraph 6.06.B),
whether initially or as a replacement, against whom OWNER
may have reasonable objection. CONTRACTOR shall not be
required to employ any Subcontractor, Supplier, or other
individual or entity to furnish or perform any of the Work
against whom CONTRACTOR has reasonable objection.

B. If theSupplementaryConditions require the identityof
certain Subcontractors, Suppliers, or other individuals or
entities to be submitted to OWNER in advance for acceptance
by OWNER by a specified date prior to the Effective Date of
the Agreement, and if CONTRACTOR has submitted a list
thereof in accordance with the Supplementary Conditions,
OWNER’s acceptance (either in writing or by failing to make
written objection thereto by the date indicated for acceptance
or objection in the Proposal Documents or the Contract
Documents) of any such Subcontractor, Supplier, or other
individual or entity so identified may be revoked on the basis
of reasonable objection after due investigation.
CONTRACTOR shall submit an acceptable replacement for
the rejected Subcontractor, Supplier, or other individual or
entity, and the Contract Price will be adjusted by the difference
in the cost occasioned by such replacement, and an appropriate
Change Order will be issued or Written Amendment signed.
No acceptance by OWNER of any such Subcontractor,
Supplier, or other individual or entity, whether initially or as
a replacement, shall constitute a waiver of any right of
OWNER or ENGINEER to reject defective Work.

C. CONTRACTORshall be fully responsible toOWNER
and ENGINEER for all acts and omissions of the
Subcontractors, Suppliers, and other individuals or entities
performing or furnishing any of the Work just as
CONTRACTOR is responsible for CONTRACTOR’s own
acts and omissions. Nothing in the Contract Documents shall
create for the benefit of any such Subcontractor, Supplier, or
other individual or entity any contractual relationship between
OWNERorENGINEERand anysuchSubcontractor, Supplier
or other individual or entity, nor shall it create any obligation
on the part of OWNER or ENGINEER to pay or to see to the
payment of anymoneys due any such Subcontractor, Supplier,
or other individual or entity except as may otherwise be
required by Laws and Regulations.

D. CONTRACTOR shall be solely responsible for
scheduling and coordinating the Work of Subcontractors,
Suppliers, and other individuals or entities performing or
furnishing any of the Work under a direct or indirect contract
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with CONTRACTOR.

E. CONTRACTOR shall require all Subcontractors,
Suppliers, and such other individuals or entities performing or
furnishing any of theWork to communicate with ENGINEER
through CONTRACTOR.

F. The divisions and sections of the Specifications and
the identifications of any Drawings shall not control
CONTRACTOR in dividing the Work among Subcontractors
or Suppliers or delineating the Work to be performed by any
specific trade.

G. All Work performed for CONTRACTOR by a
Subcontractor or Supplier will be pursuant to an appropriate
agreement betweenCONTRACTORand the Subcontractor or
Supplier which specifically binds the Subcontractor or
Supplier to the applicable terms and conditions of the Contract
Documents for the benefit of OWNER and ENGINEER.
Whenever any such agreement is with a Subcontractor or
Supplier who is listed as an additional insured on the property
insurance provided in paragraph 5.06, the agreement between
the CONTRACTOR and the Subcontractor or Supplier will
contain provisions whereby the Subcontractor or Supplier
waives all rights against OWNER, CONTRACTOR,
ENGINEER, ENGINEER’s Consultants, and all other
individuals or entities identified in the Supplementary
Conditions to be listed as insureds or additional insureds (and
the officers, directors, partners, employees, agents, and other
consultants and subcontractors of each and any of them) for all
losses and damages caused by, arising out of, relating to, or
resulting from any of the perils or causes of loss covered by
such policies and any other property insurance applicable to
theWork. If the insurers on any such policies require separate
waiver forms to be signed by any Subcontractor or Supplier,
CONTRACTOR will obtain the same.

6.07 Patent Fees and Royalties

A. CONTRACTORshall payall license fees and royalties
and assume all costs incident to the use in the performance of
the Work or the incorporation in the Work of any invention,
design, process, product, or device which is the subject of
patent rights or copyrights held by others. If a particular
invention, design, process, product, or device is specified in
the Contract Documents for use in the performance of the
Work and if to the actual knowledge of OWNER or
ENGINEER its use is subject to patent rights or copyrights
calling for the payment of any license fee or royalty to others,
the existence of such rights shall be disclosed by OWNER in
the Contract Documents. To the fullest extent permitted by
Laws and Regulations, CONTRACTOR shall indemnify and
hold harmless OWNER, ENGINEER, ENGINEER’s
Consultants, and the officers, directors, partners, employees or
agents, and other consultants of each and any of them fromand
against all claims, costs, losses, and damages (including but

not limited to all fees and charges of engineers, architects,
attorneys, and other professionals and all court or arbitration
or other dispute resolution costs) arising out of or relating to
any infringement of patent rights or copyrights incident to the
use in the performance of the Work or resulting from the
incorporation in the Work of any invention, design, process,
product, or device not specified in the Contract Documents.

6.08 Permits

A. Unless otherwise provided in the Supplementary
Conditions, CONTRACTOR shall obtain and pay for all
construction permits and licenses. OWNER shall assist
CONTRACTOR, when necessary, in obtaining such permits
and licenses. CONTRACTOR shall pay all governmental
charges and inspection fees necessary for the prosecution of
the Work which are applicable at the time of opening of
Proposals, or, if there are no Proposals, on the Effective Date
of the Agreement. CONTRACTOR shall pay all charges of
utility owners for connections to theWork, and OWNER shall
pay all charges of such utility owners for capital costs related
thereto, such as plant investment fees.

6.09 Laws and Regulations

A. CONTRACTORshall give all notices and complywith
all Laws and Regulations applicable to the performance of the
Work. Except where otherwise expressly required by
applicable Laws and Regulations, neither OWNER nor
ENGINEER shall be responsible for monitoring
CONTRACTOR’s compliance with anyLaws or Regulations.

B. If CONTRACTOR performs any Work knowing or
having reason to know that it is contrary to Laws or
Regulations, CONTRACTOR shall bear all claims, costs,
losses, and damages (including but not limited to all fees and
charges of engineers, architects, attorneys, and other
professionals and all court or arbitration or other dispute
resolution costs) arising out of or relating to such Work;
however, it shall not be CONTRACTOR’s primary
responsibility to make certain that the Specifications and
Drawings are in accordance with Laws and Regulations, but
this shall not relieve CONTRACTOR of CONTRACTOR’s
obligations under paragraph 3.03.

C. Changes in Laws or Regulations not known at the time
of opening of Proposals (or, on the Effective Date of the
Agreement if there were no Proposals) having an effect on the
cost or time of performance of the Work may be the subject of
an adjustment in Contract Price or Contract Times. If
OWNER and CONTRACTOR are unable to agree on
entitlement to or on the amount or extent, if any, of any such
adjustment, a Claim may be made therefor as provided in
paragraph 10.05.

6.10 Taxes
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A. CONTRACTORshall payall sales, consumer, use, and
other similar taxes required to be paid by CONTRACTOR in
accordance with the Laws and Regulations of the place of the
Project which are applicable during the performance of the
Work.

6.11 Use of Site and Other Areas

A. Limitation on Use of Site and Other Areas

1. CONTRACTOR shall confine construction
equipment, the storage ofmaterials and equipment, and the
operations of workers to the Site and other areas permitted
by Laws and Regulations, and shall not unreasonably
encumber the Site and other areas with construction
equipment or other materials or equipment.
CONTRACTOR shall assume full responsibility for any
damage to any such land or area, or to the owner or
occupant thereof, or of any adjacent land or areas resulting
from the performance of the Work.

2. Should any claim be made by any such owner or
occupant because of the performance of the Work,
CONTRACTORshall promptlysettlewith suchother party
by negotiation or otherwise resolve the claimby arbitration
or other dispute resolution proceeding or at law.

3. To the fullest extent permitted by Laws and
Regulations, CONTRACTOR shall indemnify and hold
harmless OWNER, ENGINEER, ENGINEER’s
Consultant, and theofficers, directors, partners, employees,
agents, and other consultants of each and any of them from
and against all claims, costs, losses, and damages
(including but not limited to all fees and charges of
engineers, architects, attorneys, and other professionals and
all court or arbitration or other dispute resolution costs)
arising out of or relating to any claim or action, legal or
equitable, brought by any such owner or occupant against
OWNER, ENGINEER, or any other party indemnified
hereunder to the extent caused by or based upon
CONTRACTOR's performance of the Work.

B. Removal of Debris During Performance of the Work:
During the progress of the Work CONTRACTOR shall keep
the Site and other areas free from accumulations of waste
materials, rubbish, and other debris. Removal and disposal of
such waste materials, rubbish, and other debris shall conform
to applicable Laws and Regulations.

C. Cleaning: Prior to Substantial Completion of the
Work CONTRACTOR shall clean the Site and make it ready
for utilization by OWNER. At the completion of the Work
CONTRACTOR shall remove from the Site all tools,
appliances, constructionequipment andmachinery, and surplus
materials and shall restore to original condition all propertynot
designated for alteration by the Contract Documents.

D. Loading Structures: CONTRACTOR shall not load
nor permit any part of any structure to be loaded in anymanner
that will endanger the structure, nor shall CONTRACTOR
subject any part of theWork or adjacent property to stresses or
pressures that will endanger it.

6.12 Record Documents

A. CONTRACTOR shall maintain in a safe place at the
Site one record copyof allDrawings, Specifications,Addenda,
Written Amendments, Change Orders, Work Change
Directives, Field Orders, and written interpretations and
clarifications in good order and annotated to show changes
made during construction. These record documents together
with all approved Samples and a counterpart of all approved
Shop Drawings will be available to ENGINEER for reference.
Upon completion of the Work, these record documents,
Samples, and ShopDrawings will be delivered to ENGINEER
for OWNER.

6.13 Safety and Protection

A. CONTRACTOR shall be solely responsible for
initiating, maintaining and supervising all safety precautions
and programs in connection with the Work. CONTRACTOR
shall take all necessary precautions for the safety of, and shall
provide the necessary protection to prevent damage, injury or
loss to:

1. all persons on the Site or who may be affected by
the Work;

2. all the Work and materials and equipment to be
incorporated therein, whether in storage on or off the Site;
and

3. other property at the Site or adjacent thereto,
including trees, shrubs, lawns, walks, pavements,
roadways, structures, utilities, and Underground Facilities
not designated for removal, relocation, or replacement in
the course of construction.

B. CONTRACTORshall complywithall applicableLaws
and Regulations relating to the safety of persons or property,
or to the protection of persons or property from damage,
injury, or loss; and shall erect and maintain all necessary
safeguards for such safety and protection. CONTRACTOR
shall notify owners of adjacent property and of Underground
Facilities and other utility owners when prosecution of the
Work may affect them, and shall cooperate with them in the
protection, removal, relocation, and replacement of their
property. All damage, injury, or loss to any property referred
to in paragraph 6.13.A.2 or 6.13.A.3 caused, directly or
indirectly, in whole or in part, by CONTRACTOR, any
Subcontractor, Supplier, or any other individual or entity
directly or indirectly employed by any of them to perform any
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of the Work, or anyone for whose acts any of them may be
liable, shall be remedied by CONTRACTOR (except damage
or loss attributable to the fault of Drawings or Specifications
or to the acts or omissions of OWNER or ENGINEER or
ENGINEER’s Consultant, or anyone employed by any of
them, or anyone for whose acts any of themmay be liable, and
not attributable, directly or indirectly, in whole or in part, to
the fault or negligence of CONTRACTOR or any
Subcontractor, Supplier, or other individual or entity directly
or indirectly employed by any of them). CONTRACTOR’s
duties and responsibilities for safety and for protection of the
Work shall continue until such time as all the Work is
completed and ENGINEER has issued a notice to OWNER
and CONTRACTOR in accordance with paragraph 14.07.B
that the Work is acceptable (except as otherwise expressly
provided in connection with Substantial Completion).

6.14 Safety Representative

A. CONTRACTOR shall designate a qualified and
experienced safety representative at the Site whose duties and
responsibilities shall be the prevention of accidents and the
maintaining and supervising of safety precautions and
programs.

6.15 Hazard Communication Programs
A. CONTRACTOR shall be responsible for coordinating

any exchange of material safety data sheets or other hazard
communication information required to be made available to
or exchanged between or among employers at the Site in
accordance with Laws or Regulations.

6.16 Emergencies

A. In emergencies affecting the safety or protection of
persons or theWork or property at the Site or adjacent thereto,
CONTRACTOR is obligated to act to prevent threatened
damage, injury, or loss. CONTRACTOR shall give
ENGINEERpromptwrittennotice ifCONTRACTORbelieves
that any significant changes in theWork or variations from the
Contract Documents have been caused thereby or are required
as a result thereof. If ENGINEER determines that a change in
theContractDocuments is required because of the action taken
byCONTRACTOR in response to such an emergency, aWork
Change Directive or Change Order will be issued.

6.17 Shop Drawings and Samples

A. CONTRACTOR shall submit Shop Drawings to
ENGINEER for review and approval in accordance with the
acceptable schedule of ShopDrawings and Sample submittals.
All submittals will be identified as ENGINEER may require
and in the number of copies specified in the General
Requirements. The data shown on the Shop Drawings will be
complete with respect to quantities, dimensions, specified
performance and design criteria, materials, and similar data to

show ENGINEER the services, materials, and equipment
CONTRACTOR proposes to provide and to enable
ENGINEER to reviewthe information for the limited purposes
required by paragraph 6.17.E.

B. CONTRACTOR shall also submit Samples to
ENGINEER for review and approval in accordance with the
acceptable schedule of ShopDrawings and Sample submittals.
Each Samplewill be identified clearly as to material, Supplier,
pertinent data such as catalog numbers, and the use for which
intended and otherwise as ENGINEER may require to enable
ENGINEER to review the submittal for the limited purposes
required by paragraph 6.17.E. The numbers of each Sample to
be submitted will be as specified in the Specifications.

C. Where a Shop Drawing or Sample is required by the
Contract Documents or the schedule of Shop Drawings and
Sample submittals acceptable to ENGINEER as required by
paragraph 2.07, any related Work performed prior to
ENGINEER’s review and approval of the pertinent submittal
will be at the sole expense and responsibility of
CONTRACTOR.

D. Submittal Procedures

1. Before submitting each Shop Drawing or Sample,
CONTRACTOR shall have determined and verified:

a. all field measurements, quantities,
dimensions, specifiedperformancecriteria, installation
requirements, materials, catalog numbers, and similar
information with respect thereto;

b. all materials with respect to intended use,
fabrication, shipping, handling, storage, assembly, and
installation pertaining to the performance of theWork;

c. all information relative to means, methods,
techniques, sequences, and procedures of construction
and safety precautions and programs incident thereto;
and

d. CONTRACTORshall also have reviewedand
coordinated each Shop Drawing or Sample with other
Shop Drawings and Samples and with the
requirements of the Work and the Contract
Documents.

2. Each submittal shall bear a stamp or specific
written indication that CONTRACTOR has satisfied
CONTRACTOR’s obligations under the Contract
Documents with respect to CONTRACTOR’s review and
approval of that submittal.

3. At the time of each submittal, CONTRACTOR
shall give ENGINEER specific written notice of such
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variations, if any, that the Shop Drawing or Sample
submitted may have from the requirements of the Contract
Documents, such notice to be in a written communication
separate from the submittal; and, in addition, shall cause a
specific notation to be made on each Shop Drawing and
Sample submitted to ENGINEER for review and approval
of each such variation.

E. ENGINEER’s Review

1. ENGINEERwill timely reviewand approve Shop
Drawings and Samples in accordance with the schedule of
Shop Drawings and Sample submittals acceptable to
ENGINEER. ENGINEER’s review and approval will be
only to determine if the items covered by the submittals
will, after installation or incorporation in the Work,
conform to the information given in the Contract
Documents and be compatible with the design concept of
the completed Project as a functioning whole as indicated
by the Contract Documents.

2. ENGINEER’s reviewand approvalwill not extend
to means, methods, techniques, sequences, or procedures
of construction (except where a particular means, method,
technique, sequence, or procedure of construction is
specifically and expressly called for by the Contract
Documents) or to safety precautions or programs incident
thereto. The review and approval of a separate item as
such will not indicate approval of the assembly in which
the item functions.

3. ENGINEER’s review and approval of Shop
Drawings or Samples shall not relieve CONTRACTOR
from responsibility for anyvariation from the requirements
of the Contract Documents unless CONTRACTOR has in
writing called ENGINEER’s attention to each such
variation at the time of each submittal as required by
paragraph 6.17.D.3 and ENGINEER has given written
approval of each such variation by specificwritten notation
thereof incorporated inor accompanying theShopDrawing
or Sample approval; nor will any approval by ENGINEER
relieveCONTRACTORfromresponsibility for complying
with the requirements of paragraph 6.17.D.1.

F. Resubmittal Procedures

1. CONTRACTOR shall make corrections required
by ENGINEER and shall return the required number of
corrected copies of Shop Drawings and submit as required
new Samples for review and approval. CONTRACTOR
shall direct specific attention in writing to revisions other
than the corrections called for by ENGINEER on previous
submittals.

6.18 Continuing the Work

A. CONTRACTOR shall carry on the Work and adhere
to the progress schedule during all disputes or disagreements
with OWNER. No Work shall be delayed or postponed
pending resolution of any disputes or disagreements, except as
permitted by paragraph 15.04 or as OWNER and
CONTRACTOR may otherwise agree in writing.

6.19 CONTRACTOR’s General Warranty and Guarantee

A. CONTRACTORwarrants and guarantees toOWNER,
ENGINEER, andENGINEER’sConsultants that allWorkwill
be in accordance with the Contract Documents and will not be
defective. CONTRACTOR’s warranty and guarantee
hereunder excludes defects or damage caused by:

1. abuse, modification, or improper maintenance or
operation by persons other than CONTRACTOR,
Subcontractors, Suppliers, or any other individual or entity
for whom CONTRACTOR is responsible; or

2. normal wear and tear under normal usage.

B. CONTRACTOR’sobligation toperformand complete
the Work in accordance with the Contract Documents shall be
absolute. None of the following will constitute an acceptance
ofWork that is not in accordancewith theContractDocuments
or a release of CONTRACTOR’s obligation to perform the
Work in accordance with the Contract Documents:

1. observations by ENGINEER;

2. recommendation by ENGINEER or payment by
OWNER of any progress or final payment;

3. the issuance of a certificate of Substantial
Completion byENGINEERor anypayment related thereto
by OWNER;

4. use or occupancy of the Work or any part thereof
by OWNER;

5. any acceptance by OWNER or any failure to do
so;

6. any review and approval of a Shop Drawing or
Sample submittal or the issuance of a notice of
acceptability by ENGINEER;

7. any inspection, test, or approval by others; or

8. any correction of defective Work by OWNER.

6.20 Indemnification

A. To the fullest extent permitted by Laws and
Regulations, CONTRACTOR shall indemnify and hold
harmless OWNER, ENGINEER, ENGINEER’s Consultants,
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and the officers, directors, partners, employees, agents, and
other consultants and subcontractors of each and any of them
from and against all claims, costs, losses, and damages
(including but not limited to all fees and charges of engineers,
architects, attorneys, and other professionals and all court or
arbitration or other dispute resolution costs) arising out of or
relating to the performance of the Work, provided that any
such claim, cost, loss, or damage:

1. is attributable to bodily injury, sickness, disease,
or death, or to injury to or destruction of tangible property
(other than the Work itself), including the loss of use
resulting therefrom; and

2. is caused in whole or in part by any negligent act
or omission of CONTRACTOR, any Subcontractor, any
Supplier, or any individual or entity directly or indirectly
employed by any of them to perform any of the Work or
anyone for whose acts any of them may be liable,
regardless of whether or not caused in part by any
negligence or omission of an individual or entity
indemnified hereunder orwhether liability is imposed upon
such indemnified partybyLaws andRegulations regardless
of the negligence of any such individual or entity.

B. In any and all claims against OWNER or ENGINEER
or any of their respective consultants, agents, officers,
directors, partners, or employees by any employee (or the
survivor or personal representative of such employee) of
CONTRACTOR, any Subcontractor, any Supplier, or any
individual or entity directly or indirectly employed by any of
them to perform any of the Work, or anyone for whose acts
any of them may be liable, the indemnification obligation
under paragraph 6.20.A shall not be limited in anyway by any
limitation on the amount or type of damages, compensation, or
benefits payable by or for CONTRACTOR or any such
Subcontractor, Supplier, or other individual or entity under
workers’ compensation acts, disability benefit acts, or other
employee benefit acts.

C. The indemnification obligations of CONTRACTOR
under paragraph 6.20.A shall not extend to the liability of
ENGINEER and ENGINEER’s Consultants or to the officers,
directors, partners, employees, agents, and other consultants
and subcontractors of each and any of them arising out of:

1. the preparation or approval of, or the failure to
prepare or approve, maps, Drawings, opinions, reports,
surveys, Change Orders, designs, or Specifications; or

2. giving directions or instructions, or failing to give
them, if that is the primary cause of the injury or damage.

ARTICLE 7 - OTHER WORK

7.01 Related Work at Site

A. OWNER may perform other work related to the
Project at the Site byOWNER’s employees, or let other direct
contracts therefor, or have other work performed by utility
owners. If such other work is not noted in the Contract
Documents, then:

1. written notice thereof will be given to
CONTRACTORprior to starting any such other work; and

2. if OWNER and CONTRACTOR are unable to
agree on entitlement to or on the amount or extent, if any,
of any adjustment in the Contract Price or Contract Times
that should be allowed as a result of such other work, a
Claim may be made therefor as provided in paragraph
10.05.

B. CONTRACTOR shall afford each other contractor
who is a party to such a direct contract and each utility owner
(and OWNER, if OWNER is performing the other work with
OWNER’s employees) proper and safe access to the Site and
a reasonable opportunity for the introduction and storage of
materials and equipment and the execution of such other work
and shall properly coordinate the Work with theirs. Unless
otherwise provided in the Contract Documents,
CONTRACTOR shall do all cutting, fitting, and patching of
the Work that may be required to properly connect or
otherwise make its several parts come together and properly
integrate with such other work. CONTRACTOR shall not
endanger any work of others by cutting, excavating, or
otherwise altering their work and will only cut or alter their
work with the written consent of ENGINEER and the others
whose work will be affected. The duties and responsibilities
of CONTRACTOR under this paragraph are for the benefit of
such utility owners and other contractors to the extent that
there are comparable provisions for the benefit of
CONTRACTORin said direct contractsbetweenOWNERand
such utility owners and other contractors.

C. If the proper execution or results of any part of
CONTRACTOR’s Work depends upon work performed by
others under this Article 7, CONTRACTOR shall inspect such
other work and promptly report to ENGINEER in writing any
delays, defects, or deficiencies in such other work that render
it unavailable or unsuitable for the proper execution and results
of CONTRACTOR’s Work. CONTRACTOR’s failure to so
report will constitute an acceptance of such other work as fit
and proper for integration with CONTRACTOR’s Work
except for latent defects and deficiencies in such other work.

7.02 Coordination

A. If OWNER intends to contract with others for the
performance of other work on the Project at the Site, the
following will be set forth in Supplementary Conditions:

1. the individual or entity who will have authority
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and responsibility for coordination of the activities among
the various contractors will be identified;

2. the specific matters to be covered by such
authority and responsibility will be itemized; and

3. the extent of such authority and responsibilities
will be provided.

B. Unless otherwise provided in the Supplementary
Conditions, OWNER shall have sole authority and
responsibility for such coordination.

ARTICLE 8 - OWNER’S RESPONSIBILITIES

8.01 Communications to Contractor

A. Except as otherwise provided in these General
Conditions, OWNER shall issue all communications to
CONTRACTOR through ENGINEER.

8.02 Replacement of ENGINEER

A. In case of termination of the employment of
ENGINEER, OWNER shall appoint an engineer to whom
CONTRACTORmakes no reasonable objection, whose status
under the Contract Documents shall be that of the former
ENGINEER.

8.03 Furnish Data

A. OWNER shall promptly furnish the data required of
OWNER under the Contract Documents.

8.04 Pay Promptly When Due

A. OWNER shall make payments to CONTRACTOR
promptlywhen they are due as provided in paragraphs 14.02.C
and 14.07.C.

8.05 Lands and Easements; Reports and Tests

A. OWNER’s duties in respect of providing lands and
easements and providing engineering surveys to establish
reference points are set forth in paragraphs 4.01 and 4.05.
Paragraph 4.02 refers to OWNER’s identifying and making
available to CONTRACTOR copies of reports of explorations
and tests of subsurface conditions and drawings of physical
conditions in or relating to existing surface or subsurface
structures at or contiguous to the Site that have been utilized
by ENGINEER in preparing the Contract Documents.

8.06 Insurance

A. OWNER’s responsibilities, if any, in respect to
purchasing andmaintaining liabilityand property insurance are

set forth in Article 5.

8.07 Change Orders

A. OWNER is obligated to execute Change Orders as
indicated in paragraph 10.03.

8.08 Inspections, Tests, and Approvals

A. OWNER’s responsibility in respect to certain
inspections, tests, and approvals is set forth in paragraph
13.03.B.

8.09 Limitations on OWNER’s Responsibilities

A. The OWNER shall not supervise, direct, or have
control or authority over, nor be responsible for,
CONTRACTOR’smeans, methods, techniques, sequences, or
procedures of construction, or the safety precautions and
programs incident thereto, or for any failure of
CONTRACTOR to comply with Laws and Regulations
applicable to the performance of the Work. OWNER will not
be responsible for CONTRACTOR’s failure to perform the
Work in accordance with the Contract Documents.

8.10 Undisclosed Hazardous Environmental Condition

A. OWNER’s responsibility in respect to an undisclosed
Hazardous Environmental Condition is set forth in paragraph
4.06.

8.11 Evidence of Financial Arrangements

A. If and to the extent OWNER has agreed to furnish
CONTRACTOR reasonable evidence that financial
arrangements have beenmade to satisfyOWNER’sobligations
under the Contract Documents, OWNER’s responsibility in
respect thereof will be as set forth in the Supplementary
Conditions.

ARTICLE 9 - ENGINEER’S STATUS DURING
CONSTRUCTION

9.01 OWNER’S Representative

A. ENGINEER will be OWNER’s representative during
the construction period. The duties and responsibilities and
the limitations of authority of ENGINEER as OWNER’s
representative during construction are set forth in the Contract
Documents and will not be changed without written consent of
OWNER and ENGINEER.

9.02 Visits to Site

A. ENGINEER will make visits to the Site at intervals
appropriate to the various stages of construction as
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ENGINEER deems necessary in order to observe as an
experienced and qualifieddesignprofessional the progress that
has been made and the quality of the various aspects of
CONTRACTOR’s executed Work. Based on information
obtained during such visits and observations, ENGINEER, for
the benefit of OWNER, will determine, in general, if theWork
is proceeding in accordance with the Contract Documents.
ENGINEER will not be required to make exhaustive or
continuous inspections on the Site to check the quality or
quantity of the Work. ENGINEER’s efforts will be directed
toward providing for OWNER a greater degree of confidence
that the completed Work will conform generally to the
Contract Documents. On the basis of such visits and
observations, ENGINEERwill keep OWNER informed of the
progress of the Work and will endeavor to guard OWNER
against defective Work.

B. ENGINEER’s visits and observations are subject to all
the limitations on ENGINEER’s authority and responsibility
set forth in paragraph 9.10, and particularly, but without
limitation, during or as a result of ENGINEER's visits or
observations of CONTRACTOR'sWork ENGINEERwill not
supervise, direct, control, or have authority over or be
responsible for CONTRACTOR’s means, methods,
techniques, sequences, or procedures of construction, or the
safety precautions and programs incident thereto, or for any
failure of CONTRACTOR to comply with Laws and
Regulations applicable to the performance of the Work.

9.03 Project Representative

A. If OWNER and ENGINEER agree, ENGINEER will
furnish aResident ProjectRepresentative to assist ENGINEER
in providing more extensive observation of the Work. The
responsibilities and authority and limitations thereon of any
such Resident Project Representative and assistants will be as
provided in paragraph 9.10 and in the Supplementary
Conditions. If OWNER designates another representative or
agent to represent OWNER at the Site who is not
ENGINEER’s Consultant, agent or employee, the
responsibilities and authority and limitations thereon of such
other individual or entity will be as provided in the
Supplementary Conditions.

9.04 Clarifications and Interpretations

A. ENGINEER will issue with reasonable promptness
such written clarifications or interpretations of the
requirements of the Contract Documents as ENGINEER may
determine necessary, which shall be consistent with the intent
of and reasonably inferable from the Contract Documents.
Such written clarifications and interpretations will be binding
on OWNER and CONTRACTOR. If OWNER and
CONTRACTOR are unable to agree on entitlement to or on
the amount or extent, if any, of any adjustment in the Contract
Price or Contract Times, or both, that should be allowed as a

result of a written clarification or interpretation, a Claim may
be made therefor as provided in paragraph 10.05.

9.05 Authorized Variations in Work

A. ENGINEER may authorize minor variations in the
Work from the requirements of the Contract Documentswhich
do not involve an adjustment in the Contract Price or the
Contract Times and are compatible with the design concept of
the completed Project as a functioning whole as indicated by
the Contract Documents. These may be accomplished by a
Field Order and will be binding on OWNER and also on
CONTRACTOR, who shall perform the Work involved
promptly. If OWNER and CONTRACTOR are unable to
agree on entitlement to or on the amount or extent, if any, of
any adjustment in the Contract Price or Contract Times, or
both, as a result of a Field Order, a Claim may be made
therefor as provided in paragraph 10.05.

9.06 Rejecting Defective Work

A. ENGINEERwill have authority to disapprove or reject
Work which ENGINEER believes to be defective, or that
ENGINEERbelieveswill not producea completedProject that
conforms to the Contract Documents or that will prejudice the
integrity of the design concept of the completed Project as a
functioning whole as indicated by the Contract Documents.
ENGINEER will also have authority to require special
inspection or testing of the Work as provided in paragraph
13.04, whether or not the Work is fabricated, installed, or
completed.

9.07 Shop Drawings, Change Orders and Payments

A. In connection with ENGINEER’s authority as to Shop
Drawings and Samples, see paragraph 6.17.

B. In connection with ENGINEER’s authority as to
Change Orders, see Articles 10, 11, and 12.

C. In connection with ENGINEER’s authority as to
Applications for Payment, see Article 14.

9.08 Determinations for Unit Price Work

A. ENGINEER will determine the actual quantities and
classifications of Unit Price Work performed by
CONTRACTOR. ENGINEER will review with
CONTRACTORtheENGINEER’spreliminarydeterminations
on suchmatters before rendering awrittendecision thereon (by
recommendation of anApplication for Payment or otherwise).
ENGINEER’s written decision thereon will be final and
binding (except asmodified byENGINEER to reflect changed
factual conditions or more accurate data) upon OWNER and
CONTRACTOR, subject to the provisions of paragraph10.05.
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9.09 Decisions on Requirements of Contract Documents
and Acceptability of Work

A. ENGINEER will be the initial interpreter of the
requirements of the Contract Documents and judge of the
acceptability of the Work thereunder. Claims, disputes and
other matters relating to the acceptability of the Work, the
quantities and classifications of Unit Price Work, the
interpretation of the requirements of the Contract Documents
pertaining to the performance of theWork, andClaims seeking
changes in the Contract Price or Contract Times will be
referred initially to ENGINEER inwriting, in accordance with
the provisions of paragraph 10.05, with a request for a formal
decision.

B. When functioning as interpreter and judge under this
paragraph 9.09, ENGINEER will not show partiality to
OWNER or CONTRACTOR and will not be liable in
connection with any interpretation or decision rendered in
good faith in such capacity. The rendering of a decision by
ENGINEER pursuant to this paragraph 9.09 with respect to
any such Claim, dispute, or other matter (except any which
have been waived by the making or acceptance of final
payment as provided in paragraph 14.07) will be a condition
precedent to any exercise by OWNER or CONTRACTOR of
such rights or remedies as either may otherwise have under the
Contract Documents or by Laws or Regulations in respect of
any such Claim, dispute, or other matter.

9.10 Limitations on ENGINEER’s Authority and
Responsibilities

A. Neither ENGINEER’s authorityor responsibilityunder
this Article 9 or under any other provision of the Contract
Documents nor any decision made by ENGINEER in good
faith either to exercise or not exercise such authority or
responsibility or the undertaking, exercise, or performance of
any authority or responsibility by ENGINEER shall create,
impose, or give rise to any duty in contract, tort, or otherwise
owed byENGINEER to CONTRACTOR, any Subcontractor,
any Supplier, any other individual or entity, or to any surety
for or employee or agent of any of them.

B. ENGINEER will not supervise, direct, control, or
have authority over or be responsible for CONTRACTOR’s
means, methods, techniques, sequences, or procedures of
construction, or the safety precautions and programs incident
thereto, or for any failure of CONTRACTOR to comply with
Laws and Regulations applicable to the performance of the
Work. ENGINEER will not be responsible for
CONTRACTOR’s failure to perform the Work in accordance
with the Contract Documents.

C. ENGINEER will not be responsible for the acts or
omissions of CONTRACTOR or of any Subcontractor, any
Supplier, or of any other individual or entity performing any

of the Work.

D. ENGINEER’s review of the final Application for
Payment and accompanying documentation and all
maintenance and operating instructions, schedules, guarantees,
Bonds, certificates of inspection, tests and approvals, and other
documentation required to be delivered by paragraph 14.07.A
will only be to determine generally that their content complies
with the requirements of, and in the case of certificates of
inspections, tests, and approvals that the results certified
indicate compliance with, the Contract Documents.

E. The limitations upon authority and responsibility set
forth in this paragraph 9.10 shall also apply to ENGINEER’s
Consultants, Resident Project Representative, and assistants.

ARTICLE 10 - CHANGES IN THE WORK; CLAIMS

10.01 Authorized Changes in the Work

A. Without invalidating the Agreement and without
notice to any surety, OWNER may, at any time or from time
to time, order additions, deletions, or revisions in theWork by
a Written Amendment, a Change Order, or a Work Change
Directive. Upon receipt of any such document,
CONTRACTOR shall promptly proceed with the Work
involved which will be performed under the applicable
conditions of the Contract Documents (except as otherwise
specifically provided).

B. If OWNER and CONTRACTOR are unable to agree
on entitlement to, or on the amount or extent, if any, of an
adjustment in the Contract Price or Contract Times, or both,
that should be allowed as a result of aWork Change Directive,
a Claimmay bemade therefor as provided in paragraph 10.05.

10.02 Unauthorized Changes in the Work

A. CONTRACTOR shall not be entitled to an increase
in the Contract Price or an extension of the Contract Times
with respect to any work performed that is not required by the
Contract Documents as amended, modified, or supplemented
as provided in paragraph 3.04, except in the case of an
emergency as provided in paragraph 6.16 or in the case of
uncovering Work as provided in paragraph 13.04.B.

10.03 Execution of Change Orders

A. OWNER and CONTRACTOR shall execute
appropriate Change Orders recommended by ENGINEER (or
Written Amendments) covering:

1. changes in the Work which are: (i) ordered by
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OWNER pursuant to paragraph 10.01.A, (ii) required
because of acceptance of defectiveWork under paragraph
13.08.AorOWNER’s correctionof defectiveWorkunder
paragraph 13.09, or (iii) agreed to by the parties;

2. changes in the Contract Price or Contract Times
which are agreed to by the parties, including any
undisputed sum or amount of time for Work actually
performed in accordance with a Work Change Directive;
and

3. changes in the Contract Price or Contract Times
which embody the substance of any written decision
rendered by ENGINEER pursuant to paragraph 10.05;
provided that, in lieu of executing any such Change
Order, an appeal may be taken from any such decision in
accordance with the provisions of the Contract
Documents and applicable Laws and Regulations, but
during any such appeal, CONTRACTOR shall carry on
theWork and adhere to the progress schedule as provided
in paragraph 6.18.A.

10.04 Notification to Surety

A. If notice of any change affecting the general scope of
the Work or the provisions of the Contract Documents
(including, but not limited to, Contract Price or Contract
Times) is required by the provisions of any Bond to be given
to a surety, the giving of any such notice will be
CONTRACTOR’s responsibility. The amount of each
applicable Bond will be adjusted to reflect the effect of any
such change.

10.05 Claims and Disputes

A. Notice: Written notice stating the general nature of
each Claim, dispute, or other matter shall be delivered by the
claimant to ENGINEER and the other party to the Contract
promptly (but in no event later than 30 days) after the start of
the event giving rise thereto. Notice of the amount or extent of
the Claim, dispute, or other matter with supporting data shall
be delivered to the ENGINEER and the other party to the
Contract within 60 days after the start of such event (unless
ENGINEER allows additional time for claimant to submit
additional or more accurate data in support of such Claim,
dispute, or other matter). A Claim for an adjustment in
Contract Price shall be prepared in accordance with the
provisions of paragraph 12.01.B. A Claim for an adjustment
in Contract Time shall be prepared in accordance with the
provisions of paragraph 12.02.B. Each Claim shall be
accompanied by claimant's written statement that the
adjustment claimed is the entire adjustment to which the
claimant believes it is entitled as a result of said event. The
opposing party shall submit any response to ENGINEER and
the claimant within 30 days after receipt of the claimant’s last
submittal (unless ENGINEER allows additional time).

B. ENGINEER’s Decision: ENGINEER will render a
formal decision in writing within 30 days after receipt of the
last submittal of the claimant or the last submittal of the
opposing party, if any. ENGINEER’swritten decision on such
Claim, dispute, or other matter will be final and binding upon
OWNER and CONTRACTOR unless:

1. an appeal from ENGINEER’s decision is taken
within the time limits and in accordance with the dispute
resolution procedures set forth in Article 16; or

2. if no such dispute resolution procedures have
been set forth in Article 16, a written notice of intention
to appeal fromENGINEER’swrittendecision is delivered
by OWNER or CONTRACTOR to the other and to
ENGINEER within 30 days after the date of such
decision, and a formal proceeding is instituted by the
appealing party in a forum of competent jurisdiction
within 60 days after the date of such decision or within 60
days after Substantial Completion, whichever is later
(unless otherwise agreed in writing by OWNER and
CONTRACTOR), to exercise such rights or remedies as
the appealing party may have with respect to such Claim,
dispute, or other matter in accordance with applicable
Laws and Regulations.

C. If ENGINEER does not render a formal decision in
writingwithin the time stated in paragraph 10.05.B, a decision
denying the Claim in its entirety shall be deemed to have been
issued 31 days after receipt of the last submittal of the
claimant or the last submittal of the opposing party, if any.

D. No Claim for an adjustment in Contract Price or
Contract Times (or Milestones) will be valid if not submitted
in accordance with this paragraph 10.05.

ARTICLE 11 - COST OF THE WORK; CASH
ALLOWANCES; UNIT PRICE WORK

11.01 Cost of the Work

A. Costs Included: The term Cost of the Work means
the sum of all costs necessarily incurred and paid by
CONTRACTOR in the proper performance of the Work.
When the value of any Work covered by a Change Order or
when a Claim for an adjustment in Contract Price is
determined on the basis of Cost of the Work, the costs to be
reimbursed to CONTRACTOR will be only those additional
or incremental costs required because of the change in the
Work or because of the event giving rise to the Claim. Except
as otherwise may be agreed to in writing by OWNER, such
costs shall be in amounts no higher than those prevailing in the
locality of the Project, shall include only the following items,
and shall not include any of the costs itemized in paragraph
11.01.B.
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1. Payroll costs for employees in the direct employ
ofCONTRACTOR in the performance of theWork under
schedules of job classifications agreed upon by OWNER
and CONTRACTOR. Such employees shall include
without limitation superintendents, foremen, and other
personnel employed full time at the Site. Payroll costs for
employees not employed full time on the Work shall be
apportioned on the basis of their time spent on the Work.
Payroll costs shall include, but not be limited to, salaries
and wages plus the cost of fringe benefits, which shall
include social security contributions, unemployment,
excise, and payroll taxes, workers’ compensation, health
and retirement benefits, bonuses, sick leave, vacation and
holiday pay applicable thereto. The expenses of
performing Work outside of regular working hours, on
Saturday, Sunday, or legal holidays, shall be included in
the above to the extent authorized by OWNER.

2. Cost of allmaterials and equipment furnished and
incorporated in the Work, including costs of
transportation and storage thereof, and Suppliers’ field
services required in connection therewith. All cash
discounts shall accrue to CONTRACTOR unless
OWNERdeposits fundswithCONTRACTORwithwhich
to make payments, in which case the cash discounts shall
accrue to OWNER. All trade discounts, rebates and
refunds and returns from sale of surplus materials and
equipment shall accrue toOWNER, andCONTRACTOR
shall make provisions so that they may be obtained.

3. Payments made by CONTRACTOR to
Subcontractors for Work performed by Subcontractors.
If required by OWNER, CONTRACTOR shall obtain
competitive Proposals from subcontractors acceptable to
OWNER and CONTRACTOR and shall deliver such
Proposals to OWNER, who will then determine, with the
advice of ENGINEER, which Proposals, if any, will be
acceptable. If any subcontract provides that the
Subcontractor is to be paid on the basis of Cost of the
Work plus a fee, the Subcontractor’s Cost of the Work
and fee shall be determined in the same manner as
CONTRACTOR’s Cost of the Work and fee as provided
in this paragraph 11.01.

4. Costs of special consultants (including but not
limited to engineers, architects, testing laboratories,
surveyors, attorneys, and accountants) employed for
services specifically related to the Work.

5. Supplemental costs including the following:

a. The proportion of necessary transportation,
t rave l , and subsis tence expenses of
CONTRACTOR’s employees incurred in discharge
of duties connected with the Work.

b. Cost, including transportation and
maintenance, of all materials, supplies, equipment,
machinery, appliances, office, and temporary
facilities at the Site, and hand tools not owned by the
workers, which are consumed in the performance of
the Work, and cost, less market value, of such items
used but not consumed which remain the property of
CONTRACTOR.

c. Rentals of all construction equipment and
machinery, and the parts thereof whether rented from
CONTRACTOR or others in accordance with rental
agreements approved by OWNERwith the advice of
ENGINEER, and the costs of transportation, loading,
unloading, assembly, dismantling, and removal
thereof. All such costs shall be in accordance with
the terms of said rental agreements. The rental of any
such equipment,machinery, or parts shall ceasewhen
the use thereof is no longer necessary for the Work.

d. Sales, consumer, use, and other similar taxes
related to the Work, and for which CONTRACTOR
is liable, imposed by Laws and Regulations.

e. Deposits lost for causes other than
negligence ofCONTRACTOR,anySubcontractor, or
anyone directly or indirectly employed by any of
them or for whose acts any of them may be liable,
and royalty payments and fees for permits and
licenses.

f. Losses and damages (and related expenses)
caused by damage to the Work, not compensated by
insuranceor otherwise, sustained byCONTRACTOR
in connection with the performance of the Work
(except losses and damages within the deductible
amounts of property insurance established in
accordance with paragraph 5.06.D), provided such
losses and damages have resulted from causes other
than the negligence of CONTRACTOR, any
Subcontractor, or anyone directly or indirectly
employed by any of them or for whose acts any of
them may be liable. Such losses shall include
settlements made with the written consent and
approval of OWNER. No such losses, damages, and
expenses shall be included in the Cost of the Work
for the purpose of determining CONTRACTOR’s
fee.

g. The cost of utilities, fuel, and sanitary
facilities at the Site.

h. Minor expenses such as telegrams, long
distance telephone calls, telephone service at the Site,
expressage, and similar petty cash items in
connection with the Work.
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i. When the Cost of the Work is used to
determine the value of a Change Order or of a Claim,
the cost of premiums for additional Bonds and
insurance required because of the changes in the
Work or caused by the event giving rise to the Claim.

j. When all theWork is performed on the basis
of cost-plus, the costs of premiums for all Bonds and
insurance CONTRACTOR is required by the
Contract Documents to purchase and maintain.

B. Costs Excluded: The termCost of theWork shall not
include any of the following items:

1. Payroll costs and other compensation of
CONTRACTOR’s officers, executives, principals (of
partnerships and sole proprietorships), general managers,
engineers, architects, estimators, attorneys, auditors,
accountants, purchasing and contracting agents,
expediters, timekeepers, clerks, and other personnel
employed by CONTRACTOR, whether at the Site or in
CONTRACTOR’s principal or branch office for general
administration of the Work and not specifically included
in the agreed upon schedule of job classifications referred
to in paragraph 11.01.A.1 or specifically covered by
paragraph 11.01.A.4, all of which are to be considered
administrative costs covered by the CONTRACTOR’s
fee.

2. Expenses of CONTRACTOR’s principal and
branch offices other than CONTRACTOR’s office at the
Site.

3. Any part of CONTRACTOR’s capital expenses,
including interest onCONTRACTOR’s capital employed
for the Work and charges against CONTRACTOR for
delinquent payments.

4. Costs due to the negligence of CONTRACTOR,
any Subcontractor, or anyone directly or indirectly
employed by any of them or for whose acts any of them
may be liable, including but not limited to, the correction
of defective Work, disposal of materials or equipment
wrongly supplied, and making good any damage to
property.

5. Other overhead or general expense costs of any
kind and the costs of any item not specifically and
expressly included in paragraphs 11.01.A and 11.01.B.

C. CONTRACTOR’s Fee: When all the Work is
performed on the basis of cost-plus, CONTRACTOR’s fee
shall be determined as set forth in the Agreement. When the
value of any Work covered by a Change Order or when a
Claim for an adjustment in Contract Price is determined on the
basis of Cost of the Work, CONTRACTOR’s fee shall be

determined as set forth in paragraph 12.01.C.

D. Documentation: Whenever the Cost of the Work for
any purpose is to be determined pursuant to paragraphs
11.01.A and 11.01.B, CONTRACTOR will establish and
maintain records thereof in accordancewithgenerallyaccepted
accounting practices and submit in a form acceptable to
ENGINEER an itemized cost breakdown together with
supporting data.

11.02 Cash Allowances

A. It is understood that CONTRACTORhas included in
the Contract Price all allowances so named in the Contract
Documents and shall cause the Work so covered to be
performed for such sums asmaybe acceptable toOWNERand
ENGINEER. CONTRACTOR agrees that:

1. the allowances include the cost to
CONTRACTOR (less any applicable trade discounts) of
materials and equipment required by the allowances to be
delivered at the Site, and all applicable taxes; and

2. CONTRACTOR’s costs for unloading and
handling on the Site, labor, installation costs, overhead,
profit, and other expenses contemplated for the
allowances have been included in the Contract Price and
not in the allowances, and no demand for additional
payment on account of any of the foregoing will be valid.

B. Prior to final payment, an appropriate Change Order
will be issued as recommended by ENGINEER to reflect
actual amounts due CONTRACTOR on account of Work
covered by allowances, and the Contract Price shall be
correspondingly adjusted.

11.03 Unit Price Work

A. Where the Contract Documents provide that all or
part of the Work is to be Unit Price Work, initially the
Contract Price will be deemed to include for all Unit Price
Work an amount equal to the sum of the unit price for each
separately identified item of Unit Price Work times the
estimated quantity of each item as indicated in the Agreement.
The estimated quantities of items of Unit Price Work are not
guaranteed and are solely for the purpose of comparison of
Proposals and determining an initial Contract Price.
Determinations of the actual quantities and classifications of
Unit Price Work performed by CONTRACTORwill be made
by ENGINEER subject to the provisions of paragraph 9.08.

B. Each unit price will be deemed to include an amount
considered by CONTRACTOR to be adequate to cover
CONTRACTOR’s overhead and profit for each separately
identified item.
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C. OWNER or CONTRACTOR may make a Claim for
an adjustment in the Contract Price in accordance with
paragraph 10.05 if:

1. the quantity of any item of Unit Price Work
performed by CONTRACTOR differs materially and
significantly from the estimated quantity of such item
indicated in the Agreement; and

2. there is no corresponding adjustmentwith respect
any other item of Work; and

3. ifCONTRACTORbelieves thatCONTRACTOR
is entitled to an increase in Contract Price as a result of
having incurred additional expense or OWNER believes
that OWNER is entitled to a decrease in Contract Price
and the parties are unable to agree as to the amount of any
such increase or decrease.

ARTICLE 12 - CHANGE OF CONTRACT PRICE;
CHANGE OF CONTRACT TIMES

12.01 Change of Contract Price

A. TheContract Pricemayonly be changed by aChange
Order or by a Written Amendment. Any Claim for an
adjustment in the Contract Price shall be based on written
notice submitted by the party making the Claim to the
ENGINEER and the other party to the Contract in accordance
with the provisions of paragraph 10.05.

B. The value of any Work covered by a Change Order
or of any Claim for an adjustment in the Contract Price will be
determined as follows:

1. where the Work involved is covered by unit
prices contained in the Contract Documents, by
application of such unit prices to the quantities of the
items involved (subject to the provisions of paragraph
11.03 ); or

2. where the Work involved is not covered by unit
prices contained in the Contract Documents, by a
mutually agreed lump sum (which may include an
allowance for overhead and profit not necessarily in
accordance with paragraph 12.01.C.2); or

3. where the Work involved is not covered by unit
prices contained in the Contract Documents and
agreement to a lump sum is not reached under paragraph
12.01.B.2, on the basis of the Cost of the Work
(determined as provided in paragraph 11.01) plus a
CONTRACTOR’s fee for overhead and profit
(determined as provided in paragraph 12.01.C).

C. CONTRACTOR’s Fee: The CONTRACTOR’s fee

for overhead and profit shall be determined as follows:

1. a mutually acceptable fixed fee; or

2. if a fixed fee is not agreed upon, then a fee based
on the following percentages of the various portions of the
Cost of the Work:

a. for costs incurred under paragraphs
11.01.A.1 and 11.01.A.2, the CONTRACTOR’s fee
shall be 15 percent;

b. for costs incurred under paragraph
11.01.A.3, the CONTRACTOR’s fee shall be five
percent;

c. where one or more tiers of subcontracts are
on the basis of Cost of the Work plus a fee and no
fixed fee is agreed upon, the intent of paragraph
12.01.C.2.a is that the Subcontractor who actually
performs the Work, at whatever tier, will be paid a
fee of 15 percent of the costs incurred by such
Subcontractor under paragraphs 11.01.A.1 and
11.01.A.2 and that any higher tier Subcontractor and
CONTRACTOR will each be paid a fee of five
percent of the amount paid to the next lower tier
Subcontractor;

d. no fee shall be payable on the basis of costs
itemized under paragraphs 11.01.A.4, 11.01.A.5, and
11.01.B;

e. the amount of credit to be allowed by
CONTRACTOR to OWNER for any change which
results in a net decrease in cost will be the amount of
the actual net decrease in cost plus a deduction in
CONTRACTOR’s fee by an amount equal to five
percent of such net decrease; and

f. when both additions and credits are involved
in any one change, the adjustment in
CONTRACTOR’s fee shall be computed on the
basis of the net change in accordance with
paragraphs 12.01.C.2.a through 12.01.C.2.e,
inclusive.

12.02 Change of Contract Times

A. The Contract Times (or Milestones) may only be
changed by a Change Order or by aWritten Amendment. Any
Claim for an adjustment in the Contract Times (orMilestones)
shall be based onwritten notice submitted by the partymaking
the claim to the ENGINEER and the other party to the
Contract in accordancewith the provisions of paragraph10.05.

B. Anyadjustment of theContractTimes (orMilestones)
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covered by a Change Order or of any Claim for an adjustment
in the Contract Times (or Milestones) will be determined in
accordance with the provisions of this Article 12.

12.03 Delays Beyond CONTRACTOR’s Control

A. Where CONTRACTOR is prevented from
completing any part of theWorkwithin the Contract Times (or
Milestones) due to delay beyond the control of
CONTRACTOR, the Contract Times (or Milestones) will be
extended in an amount equal to the time lost due to such delay
if a Claim is made therefor as provided in paragraph 12.02.A.
Delays beyond the control of CONTRACTOR shall include,
but not be limited to, acts or neglect by OWNER, acts or
neglect of utility owners or other contractors performing other
work as contemplated by Article 7, fires, floods, epidemics,
abnormal weather conditions, or acts of God.

12.04 Delays Within CONTRACTOR’s Control

A. The Contract Times (or Milestones) will not be
extended due to delays within the control of CONTRACTOR.
Delays attributable to andwithin the control of a Subcontractor
or Supplier shall be deemed to be delays within the control of
CONTRACTOR.

12.05 Delays Beyond OWNER’s and CONTRACTOR’s
Control

A. Where CONTRACTOR is prevented from
completing any part of theWorkwithin the Contract Times (or
Milestones) due to delay beyond the control of both OWNER
and CONTRACTOR, an extension of the Contract Times (or
Milestones) in an amount equal to the time lost due to such
delay shall be CONTRACTOR’s sole and exclusive remedy
for such delay.

12.06 Delay Damages

A. In no event shall OWNER or ENGINEER be liable
to CONTRACTOR, any Subcontractor, any Supplier, or any
other person or organization, or to any surety for or employee
or agent of any of them, for damages arising out of or resulting
from:

1. delays caused by or within the control of
CONTRACTOR; or

2. delays beyond the control of both OWNER and
CONTRACTORincludingbut not limited to fires, floods,
epidemics, abnormal weather conditions, acts of God, or
acts or neglect by utility owners or other contractors
performing other work as contemplated by Article 7.

B. Nothing in this paragraph 12.06 bars a change in
Contract Price pursuant to this Article 12 to compensate

CONTRACTOR due to delay, interference, or disruption
directly attributable to actions or inactions of OWNER or
anyone for whom OWNER is responsible.

ARTICLE 13 - TESTS AND INSPECTIONS;
CORRECTION, REMOVAL OR ACCEPTANCE OF
DEFECTIVE WORK

13.01 Notice of Defects

A. Prompt notice of all defective Work of which
OWNER or ENGINEER has actual knowledge will be given
to CONTRACTOR. All defective Work may be rejected,
corrected, or accepted as provided in this Article 13.

13.02 Access to Work

A. OWNER, ENGINEER, ENGINEER’s Consultants,
other representatives and personnel of OWNER, independent
testing laboratories, and governmental agencies with
jurisdictional interests will have access to the Site and the
Workat reasonable times for their observation, inspecting, and
testing. CONTRACTOR shall provide them proper and safe
conditions for such access and advise them of
CONTRACTOR’sSite safetyprocedures and programs so that
they may comply therewith as applicable.

13.03 Tests and Inspections

A. CONTRACTORshall giveENGINEERtimelynotice
of readiness of the Work for all required inspections, tests, or
approvals and shall cooperate with inspection and testing
personnel to facilitate required inspections or tests.

B. OWNER shall employ and pay for the services of an
independent testing laboratory to performall inspections, tests,
or approvals required by the Contract Documents except:

1. for inspections, tests, or approvals covered by
paragraphs 13.03.C and 13.03.D below;

2. that costs incurred in connection with tests or
inspections conducted pursuant to paragraph 13.04.B
shall be paid as provided in said paragraph 13.04.B; and

3. as otherwise specificallyprovided in theContract
Documents.

C. If Laws or Regulations of any public body having
jurisdiction require any Work (or part thereof) specifically to
be inspected, tested, or approved by an employee or other
representative of such public body, CONTRACTOR shall
assume full responsibility for arranging and obtaining such
inspections, tests, or approvals, pay all costs in connection
therewith, and furnish ENGINEER the required certificates of
inspection or approval.
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D. CONTRACTOR shall be responsible for arranging
and obtaining and shall pay all costs in connection with any
inspections, tests, or approvals required for OWNER’s and
ENGINEER’s acceptance of materials or equipment to be
incorporated in the Work; or acceptance of materials, mix
designs, or equipment submitted for approval prior to
CONTRACTOR’s purchase thereof for incorporation in the
Work. Such inspections, tests, or approvals shall be performed
by organizations acceptable to OWNER and ENGINEER.

E. If any Work (or the work of others) that is to be
inspected, tested, or approved is covered by CONTRACTOR
without written concurrence of ENGINEER, it must, if
requested by ENGINEER, be uncovered for observation.

F. Uncovering Work as provided in paragraph 13.03.E
shall be atCONTRACTOR’s expense unlessCONTRACTOR
has given ENGINEER timely notice of CONTRACTOR’s
intention to cover the same and ENGINEERhas not acted with
reasonable promptness in response to such notice.

13.04 Uncovering Work

A. If anyWork is covered contrary to thewritten request
of ENGINEER, it must, if requested by ENGINEER, be
uncovered for ENGINEER’s observation and replaced at
CONTRACTOR’s expense.

B. If ENGINEER considers it necessary or advisable
that covered Work be observed by ENGINEER or inspected
or tested byothers,CONTRACTOR, atENGINEER’s request,
shall uncover, expose, or otherwise make available for
observation, inspection, or testingasENGINEERmayrequire,
that portion of the Work in question, furnishing all necessary
labor, material, and equipment. If it is found that such Work
is defective, CONTRACTOR shall pay all Claims, costs,
losses, and damages (including but not limited to all fees and
charges of engineers, architects, attorneys, and other
professionals and all court or arbitration or other dispute
resolution costs) arising out of or relating to such uncovering,
exposure, observation, inspection, and testing, and of
satisfactory replacement or reconstruction (including but not
limited to all costs of repair or replacement of work of others);
andOWNER shall be entitled to an appropriate decrease in the
Contract Price. If the parties are unable to agree as to the
amount thereof, OWNER may make a Claim therefor as
provided in paragraph 10.05. If, however, such Work is not
found to be defective, CONTRACTOR shall be allowed an
increase in the Contract Price or an extension of the Contract
Times (or Milestones), or both, directly attributable to such
uncovering, exposure, observation, inspection, testing,
replacement, and reconstruction. If the parties are unable to
agree as to the amount or extent thereof, CONTRACTORmay
make a Claim therefor as provided in paragraph 10.05.

13.05 OWNER May Stop the Work

A. If the Work is defective, or CONTRACTOR fails to
supply sufficient skilled workers or suitable materials or
equipment, or fails to perform theWork in such a way that the
completed Work will conform to the Contract Documents,
OWNERmay order CONTRACTOR to stop theWork, or any
portion thereof, until the cause for such order has been
eliminated; however, this right of OWNER to stop the Work
shall not give rise to any duty on the part of OWNER to
exercise this right for the benefit of CONTRACTOR, any
Subcontractor, any Supplier, any other individual or entity, or
any surety for, or employee or agent of any of them.

13.06 Correction or Removal of Defective Work

A. CONTRACTOR shall correct all defective Work,
whether or not fabricated, installed, or completed, or, if the
Work has been rejected by ENGINEER, remove it from the
Project and replace it with Work that is not defective.
CONTRACTOR shall pay all Claims, costs, losses, and
damages (including but not limited to all fees and charges of
engineers, architects, attorneys, and other professionals and all
court or arbitration or other dispute resolution costs) arising
out of or relating to such correction or removal (including but
not limited to all costs of repair or replacement of work of
others).

13.07 Correction Period

A. If within one year after the date of Substantial
Completion or such longer period of time asmaybe prescribed
by Laws or Regulations or by the terms of any applicable
special guarantee required by the Contract Documents or by
any specific provision of the Contract Documents, any Work
is found to be defective, or if the repair of any damages to the
land or areas made available for CONTRACTOR’s use by
OWNER or permitted by Laws and Regulations as
contemplated in paragraph 6.11.A is found to be defective,
CONTRACTOR shall promptly, without cost to OWNER and
in accordance with OWNER’s written instructions: (i) repair
such defective land or areas, or (ii) correct such defective
Work or, if the defectiveWork has been rejected byOWNER,
remove it from the Project and replace it withWork that is not
defective, and (iii) satisfactorily correct or repair or remove
and replace any damage to other Work, to the work of others
or other land or areas resulting therefrom. If CONTRACTOR
does not promptly comply with the terms of such instructions,
or in an emergency where delay would cause serious risk of
loss or damage, OWNER may have the defective Work
corrected or repaired or may have the rejected Work removed
and replaced, and all Claims, costs, losses, and damages
(including but not limited to all fees and charges of engineers,
architects, attorneys, and other professionals and all court or
arbitration or other dispute resolution costs) arising out of or
relating to such correction or repair or such removal and
replacement (including but not limited to all costs of repair or
replacement of work of others) will be paid by
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CONTRACTOR.

B. In special circumstances where a particular item of
equipment is placed in continuous service before Substantial
Completion of all theWork, the correction period for that item
may start to run from an earlier date if so provided in the
Specifications or by Written Amendment.

C. Where defective Work (and damage to other Work
resulting therefrom) has been corrected or removed and
replaced under this paragraph 13.07, the correction period
hereunder with respect to such Work will be extended for an
additional period of one year after such correction or removal
and replacement has been satisfactorily completed.

D. CONTRACTOR’s obligations under this paragraph
13.07 are in addition to any other obligation or warranty. The
provisions of this paragraph 13.07 shall not be construed as a
substitute for or a waiver of the provisions of any applicable
statute of limitation or repose.

13.08 Acceptance of Defective Work

A. If, instead of requiring correction or removal and
replacement of defective Work, OWNER (and, prior to
ENGINEER’s recommendation of final payment,
ENGINEER) prefers to accept it, OWNER may do so.
CONTRACTOR shall pay all Claims, costs, losses, and
damages (including but not limited to all fees and charges of
engineers, architects, attorneys, and other professionals and all
court or arbitration or other dispute resolution costs)
attributable to OWNER’s evaluation of and determination to
accept such defective Work (such costs to be approved by
ENGINEER as to reasonableness) and the diminished value of
the Work to the extent not otherwise paid by CONTRACTOR
pursuant to this sentence. If any such acceptance occurs prior
to ENGINEER’s recommendation of final payment, a Change
Order will be issued incorporating the necessary revisions in
the Contract Documents with respect to the Work, and
OWNER shall be entitled to an appropriate decrease in the
Contract Price, reflecting the diminished value of Work so
accepted. If the parties are unable to agree as to the amount
thereof, OWNER may make a Claim therefor as provided in
paragraph 10.05. If the acceptance occurs after such
recommendation, an appropriate amount will be paid by
CONTRACTOR to OWNER.

13.09 OWNER May Correct Defective Work

A. If CONTRACTOR fails within a reasonable time
after written notice from ENGINEER to correct defective
Work or to remove and replace rejected Work as required by
ENGINEER in accordance with paragraph 13.06.A, or if
CONTRACTOR fails to perform theWork in accordance with
theContractDocuments, or ifCONTRACTOR fails to comply
with any other provision of the Contract Documents, OWNER

may, after seven days written notice to CONTRACTOR,
correct and remedy any such deficiency.

B. In exercising the rights and remedies under this
paragraph, OWNER shall proceed expeditiously. In
connectionwith such corrective and remedial action,OWNER
may exclude CONTRACTOR from all or part of the Site, take
possession of all or part of the Work and suspend
CONTRACTOR’s services related thereto, take possession of
CONTRACTOR’s tools, appliances, construction equipment
and machinery at the Site, and incorporate in the Work all
materials and equipment stored at the Site or for which
OWNER has paid CONTRACTOR but which are stored
elsewhere. CONTRACTOR shall allowOWNER,OWNER’s
representatives, agents and employees, OWNER’s other
contractors, and ENGINEER and ENGINEER’s Consultants
access to the Site to enable OWNER to exercise the rights and
remedies under this paragraph.

C. All Claims, costs, losses, and damages (including but
not limited to all fees and charges of engineers, architects,
attorneys, and other professionals and all court or arbitration
or other dispute resolution costs) incurred or sustained by
OWNER in exercising the rights and remedies under this
paragraph 13.09will be charged against CONTRACTOR, and
a Change Order will be issued incorporating the necessary
revisions in the Contract Documents with respect to theWork;
andOWNER shall be entitled to an appropriate decrease in the
Contract Price. If the parties are unable to agree as to the
amount of the adjustment, OWNER may make a Claim
therefor as provided in paragraph 10.05. Such claims, costs,
losses and damages will include but not be limited to all costs
of repair, or replacement of work of others destroyed or
damaged by correction, removal, or replacement of
CONTRACTOR’s defective Work.

D. CONTRACTOR shall not be allowed an extension of
the Contract Times (orMilestones) because of any delay in the
performance of the Work attributable to the exercise by
OWNER of OWNER’s rights and remedies under this
paragraph 13.09.

ARTICLE 14 - PAYMENTS TO CONTRACTOR AND
COMPLETION

14.01 Schedule of Values

A. The schedule of values established as provided in
paragraph 2.07.Awill serve as the basis for progress payments
and will be incorporated into a form of Application for
Payment acceptable to ENGINEER. Progress payments on
account of Unit Price Work will be based on the number of
units completed.

14.02 Progress Payments
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A. Applications for Payments

1. At least 20 days before the date established for
each progress payment (but not more often than once a
month), CONTRACTOR shall submit to ENGINEER for
review an Application for Payment filled out and signed
by CONTRACTOR covering the Work completed as of
the date of the Application and accompanied by such
supporting documentation as is required by the Contract
Documents. If payment is requested on the basis of
materials and equipment not incorporated in theWork but
delivered and suitably stored at the Site or at another
location agreed to inwriting, theApplication for Payment
shall also be accompanied by a bill of sale, invoice, or
other documentation warranting that OWNER has
received the materials and equipment free and clear of all
Liens and evidence that the materials and equipment are
covered by appropriate property insurance or other
arrangements to protect OWNER’s interest therein, all of
which must be satisfactory to OWNER.

2. Beginning with the second Application for
Payment, each Application shall include an affidavit of
CONTRACTOR stating that all previous progress
payments received on account of the Work have been
applied on account to discharge CONTRACTOR’s
legitimate obligations associated with prior Applications
for Payment.

3. The amount of retainagewith respect to pro-gress
payments will be as stipulated in the Agreement.

B. Review of Applications

1. ENGINEER will, within 10 days after receipt of
each Application for Payment, either indicate in writing
a recommendation of payment and present the
Application to OWNER or return the Application to
CONTRACTOR indicating in writing ENGINEER’s
reasons for refusing to recommend payment. In the latter
case, CONTRACTOR may make the necessary
corrections and resubmit the Application.

2. ENGINEER’s recommendation of any payment
requested in an Application for Payment will constitute a
representation by ENGINEER to OWNER, based on
ENGINEER’s observations on the Site of the executed
Work as an experienced and qualified design professional
and on ENGINEER's review of the Application for
Payment and the accompanying data and schedules, that
to the best of ENGINEER’s knowledge, information and
belief:

a. the Work has progressed to the point
indicated;

b. the quality of the Work is generally in
accordance with the Contract Documents (subject to
an evaluation of the Work as a functioning whole
prior to or upon Substantial Completion, to the
results of any subsequent tests called for in the
Contract Documents, to a final determination of
quantities and classifications for Unit Price Work
under paragraph 9.08, and to any other qualifications
stated in the recommendation); and

c. t h e c o nd i t i o n s p r e c ed en t t o
CONTRACTOR’s being entitled to such payment
appear to have been fulfilled in so far as it is
ENGINEER’s responsibility to observe the Work.

3. By recommending any such payment
ENGINEER will not thereby be deemed to have
represented that: (i) inspectionsmade to check the quality
or the quantity of the Work as it has been performed have
been exhaustive, extended to every aspect of the Work in
progress, or involved detailed inspections of the Work
beyond the responsibilities specifically assigned to
ENGINEER in the Contract Documents; or (ii) that there
may not be othermatters or issues between the parties that
might entitle CONTRACTOR to be paid additionally by
OWNER or entitle OWNER to withhold payment to
CONTRACTOR.

4. Ne i the r ENGINEER’s review of
CONTRACTOR’s Work for the purposes of
recommending payments nor ENGINEER’s
recommendationof anypayment, including final payment,
will impose responsibility on ENGINEER to supervise,
direct, or control the Work or for the means, methods,
techniques, sequences, or procedures of construction, or
the safety precautions and programs incident thereto, or
for CONTRACTOR’s failure to comply with Laws and
Regulations applicable toCONTRACTOR’sperformance
of the Work. Additionally, said review or
recommendation will not impose responsibility on
ENGINEER tomake any examination to ascertain howor
for what purposes CONTRACTOR has used the moneys
paid on account of the Contract Price, or to determine that
title to any of the Work, materials, or equipment has
passed to OWNER free and clear of any Liens.

5. ENGINEERmayrefuse to recommend thewhole
or any part of any payment if, in ENGINEER’s opinion,
it would be incorrect to make the representations to
OWNER referred to in paragraph 14.02.B.2.
ENGINEER may also refuse to recommend any such
payment or, because of subsequently discovered evidence
or the results of subsequent inspections or tests, revise or
revoke any such payment recommendation previously
made, to such extent as may be necessary in
ENGINEER’s opinion to protect OWNER from loss
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because:

a. the Work is defective, or completed Work
has been damaged, requiring correction or
replacement;

b. the Contract Price has been reduced by
Written Amendment or Change Orders;

c. OWNER has been required to correct
defectiveWorkor completeWork in accordancewith
paragraph 13.09; or

d. ENGINEER has actual knowledge of the
occurrence of any of the events enumerated in
paragraph 15.02.A.

C. Payment Becomes Due

1. Ten days after presentation of theApplication for
Payment to OWNER with ENGINEER’s
recommendation, the amount recommended will (subject
to the provisions of paragraph 14.02.D) become due, and
when due will be paid by OWNER to CONTRACTOR.

D. Reduction in Payment

1. OWNERmay refuse to make payment of the full
amount recommended by ENGINEER because:

a. claims have been made against OWNER on
account of CONTRACTOR’s performance or
furnishing of the Work;

b. Liens have been filed in connection with the
Work, except where CONTRACTOR has delivered
a specific Bond satisfactory to OWNER to secure the
satisfaction and discharge of such Liens;

c. there are other items entitling OWNER to a
set-off against the amount recommended; or

d. OWNER has actual knowledge of the
occurrence of any of the events enumerated in
paragraphs 14.02.B.5.a through 14.02.B.5.c or
paragraph 15.02.A.

2. If OWNER refuses to make payment of the full
amount recommended by ENGINEER, OWNER must
give CONTRACTOR immediate written notice (with a
copy to ENGINEER) stating the reasons for such action
and promptlypayCONTRACTORanyamount remaining
after deduction of the amount so withheld. OWNER shall
promptlypayCONTRACTORthe amount sowithheld, or
any adjustment thereto agreed to by OWNER and
CONTRACTOR, when CONTRACTOR corrects to

OWNER’s satisfaction the reasons for such action.

3. If it is subsequently determined that OWNER’s
refusal of payment was not justified, the amount
wrongfully withheld shall be treated as an amount due as
determined by paragraph 14.02.C.1.

14.03 CONTRACTOR’s Warranty of Title

A. CONTRACTORwarrants and guarantees that title to
all Work, materials, and equipment covered by any
Application for Payment, whether incorporated in the Project
or not, will pass to OWNER no later than the time of payment
free and clear of all Liens.

14.04 Substantial Completion

A. When CONTRACTOR considers the entire Work
ready for its intended use CONTRACTOR shall notify
OWNER and ENGINEER in writing that the entire Work is
substantially complete (except for items specifically listed by
CONTRACTOR as incomplete) and request that ENGINEER
issue a certificate of Substantial Completion. Promptly
thereafter, OWNER, CONTRACTOR, and ENGINEER shall
make an inspection of the Work to determine the status of
completion. If ENGINEER does not consider the Work
substantially complete, ENGINEER will notify
CONTRACTOR in writing giving the reasons therefor. If
ENGINEER considers the Work substantially complete,
ENGINEER will prepare and deliver to OWNER a tentative
certificate of Substantial Completion which shall fix the date
of Substantial Completion. There shall be attached to the
certificate a tentative list of items to be completed or corrected
before final payment. OWNER shall have seven days after
receipt of the tentative certificate duringwhich tomakewritten
objection to ENGINEER as to any provisions of the certificate
or attached list. If, after considering such objections,
ENGINEER concludes that the Work is not substantially
complete, ENGINEERwill within 14 days after submission of
the tentative certificate to OWNER notify CONTRACTOR in
writing, stating the reasons therefor. If, after consideration of
OWNER’s objections, ENGINEER considers the Work
substantially complete, ENGINEER will within said 14 days
execute and deliver to OWNER and CONTRACTOR a
definitive certificate of Substantial Completion (with a revised
tentative list of items to be completed or corrected) reflecting
such changes from the tentative certificate as ENGINEER
believes justified after consideration of any objections from
OWNER. At the time of delivery of the tentative certificate of
Substantial Completion ENGINEER will deliver to OWNER
and CONTRACTOR a written recommendation as to division
of responsibilities pending final payment between OWNER
and CONTRACTOR with respect to security, operation,
safety, and protection of theWork,maintenance, heat, utilities,
insurance, and warranties and guarantees. Unless OWNER
and CONTRACTOR agree otherwise in writing and so inform
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ENGINEER in writing prior to ENGINEER’s issuing the
definitive certificate ofSubstantialCompletion, ENGINEER’s
aforesaid recommendation will be binding on OWNER and
CONTRACTOR until final payment.

B. OWNER shall have the right to exclude
CONTRACTOR from the Site after the date of Substantial
Completion, but OWNER shall allow CONTRACTOR
reasonable access to complete or correct items on the tentative
list.

14.05 Partial Utilization

A. Use by OWNER at OWNER’s option of any
substantially completed part of the Work which has
specifically been identified in the Contract Documents, or
which OWNER, ENGINEER, and CONTRACTOR agree
constitutes a separately functioning and usable part of the
Work that can be used by OWNER for its intended purpose
without significant interference with CONTRACTOR’s
performance of the remainder of the Work, may be
accomplished prior to Substantial Completion of all the Work
subject to the following conditions.

1. OWNER at any time may request
CONTRACTOR in writing to permit OWNER to use any
such part of the Work which OWNER believes to be
ready for its intended use and substantially complete. If
CONTRACTOR agrees that such part of the Work is
substantially complete, CONTRACTOR will certify to
OWNER and ENGINEER that such part of the Work is
substantially complete and request ENGINEER to issue
a certificate of Substantial Completion for that part of the
Work. CONTRACTOR at any time may notify OWNER
and ENGINEER in writing that CONTRACTOR
considers any such part of theWork ready for its intended
use and substantially complete and request ENGINEER
to issue a certificate of Substantial Completion for that
part of the Work. Within a reasonable time after either
such request, OWNER, CONTRACTOR, and
ENGINEER shall make an inspection of that part of the
Work to determine its status of completion. If
ENGINEER does not consider that part of theWork to be
substantially complete, ENGINEERwill notify OWNER
and CONTRACTOR in writing giving the reasons
therefor. If ENGINEER considers that part of the Work
to be substantially complete, the provisions of paragraph
14.04 will apply with respect to certification of
Substantial Completion of that part of the Work and the
division of responsibility in respect thereof and access
thereto.

2. No occupancyor separate operation of part of the
Work may occur prior to compliance with the
requirements of paragraph 5.10 regarding property
insurance.

14.06 Final Inspection

A. Upon written notice from CONTRACTOR that the
entire Work or an agreed portion thereof is complete,
ENGINEER will promptly make a final inspection with
OWNER and CONTRACTOR and will notify
CONTRACTOR in writing of all particulars in which this
inspection reveals that the Work is incomplete or defective.
CONTRACTOR shall immediately take such measures as are
necessary to complete suchWork or remedy such deficiencies.

14.07 Final Payment

A. Application for Payment

1. After CONTRACTOR has, in the opinion of
ENGINEER, satisfactorily completed all corrections
identified during the final inspection and has delivered, in
accordancewith theContractDocuments, allmaintenance
and operating instructions, schedules, guarantees, Bonds,
certificates or other evidence of insurance certificates of
inspection, marked-up record documents (as provided in
paragraph 6.12), and other documents, CONTRACTOR
may make application for final payment following the
procedure for progress payments.

2. The final Application for Payment shall be
accompanied (except as previously delivered) by: (i) all
documentation called for in the Contract Documents,
including but not limited to the evidence of insurance
required by subparagraph 5.04.B.7; (ii) consent of the
surety, if any, to final payment; and (iii) complete and
legally effective releases or waivers (satisfactory to
OWNER) of all Lien rights arising out of or Liens filed in
connection with the Work.

3. In lieu of the releases or waivers of Liens
specified in paragraph 14.07.A.2 and as approved by
OWNER, CONTRACTOR may furnish receipts or
releases in full and an affidavit of CONTRACTOR that:
(i) the releases and receipts include all labor, services,
material, and equipment for which a Lien could be filed;
and (ii) all payrolls, material and equipment bills, and
other indebtedness connected with the Work for which
OWNER or OWNER's property might in any way be
responsible have been paid or otherwise satisfied. If any
Subcontractor or Supplier fails to furnish such a release or
receipt in full, CONTRACTOR may furnish a Bond or
other collateral satisfactory to OWNER to indemnify
OWNER against any Lien.

B. Review of Application and Acceptance

1. If, on the basis of ENGINEER’s observation of
the Work during construction and final inspection, and
ENGINEER’s review of the final Application for
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Payment and accompanyingdocumentation as requiredby
the Contract Documents, ENGINEER is satisfied that the
Work has been completed and CONTRACTOR’s other
obligations under the Contract Documents have been
fulfilled, ENGINEERwill, within ten days after receipt of
the final Application for Payment, indicate in writing
ENGINEER’s recommendation of payment and present
the Application for Payment to OWNER for payment. At
the same time ENGINEERwill also givewritten notice to
OWNER and CONTRACTOR that the Work is
acceptable subject to the provisions of paragraph 14.09.
Otherwise, ENGINEER will return the Application for
Payment to CONTRACTOR, indicating in writing the
reasons for refusing to recommend final payment, in
which case CONTRACTOR shall make the necessary
corrections and resubmit the Application for Payment.

C. Payment Becomes Due

1. Thirty days after the presentation to OWNER of
the Application for Payment and accompanying
documentation, the amount recommended byENGINEER
will become due and, when due, will be paid byOWNER
to CONTRACTOR.

14.08 Final Completion Delayed

A. If, through no fault of CONTRACTOR, final
completion of the Work is significantly delayed, and if
ENGINEER so confirms, OWNER shall, upon receipt of
CONTRACTOR’s final Application for Payment and
recommendation of ENGINEER, and without terminating the
Agreement, make payment of the balance due for that portion
of the Work fully completed and accepted. If the remaining
balance to be held by OWNER for Work not fully completed
or corrected is less than the retainage stipulated in the
Agreement, and if Bonds have been furnished as required in
paragraph 5.01, the written consent of the surety to the
payment of the balance due for that portion of the Work fully
completed and accepted shall be submitted by
CONTRACTOR toENGINEERwith theApplication for such
payment. Such payment shall be made under the terms and
conditions governing final payment, except that it shall not
constitute a waiver of Claims.

14.09 Waiver of Claims

A. The making and acceptance of final payment will
constitute:

1. a waiver of all Claims by OWNER against
CONTRACTOR, except Claims arising from unsettled
Liens, from defective Work appearing after final
inspection pursuant to paragraph 14.06, from failure to
comply with the Contract Documents or the terms of any
special guarantees specified therein, or from

CONTRACTOR’s continuing obligations under the
Contract Documents; and

2. a waiver of all Claims by CONTRACTOR
against OWNER other than those previously made in
writing which are still unsettled.

ARTICLE 15 - SUSPENSION OF WORK AND
TERMINATION

15.01 OWNER May Suspend Work

A. Atany time andwithout cause,OWNERmaysuspend
the Work or any portion thereof for a period of not more than
90 consecutive days by notice in writing to CONTRACTOR
andENGINEERwhichwill fix the date onwhichWorkwill be
resumed. CONTRACTOR shall resume theWork on the date
so fixed. CONTRACTOR shall be allowed an adjustment in
the Contract Price or an extension of the Contract Times, or
both, directly attributable to any such suspension if
CONTRACTOR makes a Claim therefor as provided in
paragraph 10.05.

15.02 OWNER May Terminate for Cause

A. The occurrence of any one or more of the following
events will justify termination for cause:

1. CONTRACTOR’s persistent failure to perform
the Work in accordance with the Contract Documents
(including, but not limited to, failure to supply sufficient
skilled workers or suitable materials or equipment or
failure to adhere to the progress schedule established
under paragraph 2.07 as adjusted from time to time
pursuant to paragraph 6.04);

2. CONTRACTOR’s disregard of Laws or
Regulations of any public body having jurisdiction;

3. CONTRACTOR’s disregard of the authority of
ENGINEER; or

4. CONTRACTOR’s violation in any substantial
way of any provisions of the Contract Documents.

B. If one or more of the events identified in paragraph
15.02.A occur, OWNER may, after giving CONTRACTOR
(and the surety, if any) seven days written notice, terminate the
services of CONTRACTOR, exclude CONTRACTOR from
the Site, and take possession of the Work and of all
CONTRACTOR’s tools, appliances, construction equipment,
and machinery at the Site, and use the same to the full extent
they could be used by CONTRACTOR (without liability to
CONTRACTORfor trespass or conversion), incorporate in the
Work all materials and equipment stored at the Site or for
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whichOWNERhaspaidCONTRACTORbutwhich are stored
elsewhere, and finish the Work as OWNER may deem
expedient. In such case, CONTRACTOR shall not be entitled
to receive any further payment until the Work is finished. If
the unpaid balance of the Contract Price exceeds all claims,
costs, losses, and damages (including but not limited to all fees
and charges of engineers, architects, attorneys, and other
professionals and all court or arbitration or other dispute
resolution costs) sustained by OWNER arising out of or
relating to completing the Work, such excess will be paid to
CONTRACTOR. If such claims, costs, losses, and damages
exceed such unpaid balance, CONTRACTOR shall pay the
difference to OWNER. Such claims, costs, losses, and
damages incurred by OWNER will be reviewed by
ENGINEER as to their reasonableness and, when so approved
by ENGINEER, incorporated in a Change Order. When
exercising any rights or remedies under this paragraph
OWNER shall not be required to obtain the lowest price for
the Work performed.

C. Where CONTRACTOR’s services have been so
terminated by OWNER, the termination will not affect any
rights or remedies of OWNER against CONTRACTOR then
existing or which may thereafter accrue. Any retention or
payment ofmoneys due CONTRACTOR byOWNERwill not
release CONTRACTOR from liability.

15.03 OWNER May Terminate For Convenience

A. Upon seven days written notice to CONTRACTOR
and ENGINEER, OWNER may, without cause and without
prejudice to any other right or remedy of OWNER, elect to
terminate the Contract. In such case, CONTRACTORshall be
paid (without duplication of any items):

1. for completed and acceptable Work executed in
accordance with the Contract Documents prior to the
effective date of termination, including fair and
reasonable sums for overhead and profit on such Work;

2. for expenses sustained prior to the effective date
of termination in performing services and furnishing
labor, materials, or equipment as required by the Contract
Documents in connection with uncompleted Work, plus
fair and reasonable sums for overhead and profit on such
expenses;

3. for all claims, costs, losses, and damages
(including but not limited to all fees and charges of
engineers, architects, attorneys, and other professionals
and all court or arbitration or other dispute resolution
costs) incurred in settlement of terminated contracts with
Subcontractors, Suppliers, and others; and

4. for reasonable expenses directly attributable to
termination.

B. CONTRACTOR shall not be paid on account of loss
of anticipated profits or revenue or other economic loss arising
out of or resulting from such termination.

15.04 CONTRACTOR May Stop Work or Terminate

A. If, through no act or fault of CONTRACTOR, the
Work is suspended for more than 90 consecutive days by
OWNER or under an order of court or other public authority,
or ENGINEER fails to act on any Application for Payment
within 30 days after it is submitted, or OWNER fails for 30
days to pay CONTRACTOR any sum finally determined to be
due, then CONTRACTOR may, upon seven days written
notice toOWNERandENGINEER, and providedOWNERor
ENGINEER do not remedy such suspension or failure within
that time, terminate the Contract and recover from OWNER
payment on the same terms as provided in paragraph 15.03. In
lieu of terminating the Contract and without prejudice to any
other right or remedy, if ENGINEER has failed to act on an
Application for Payment within 30 days after it is submitted,
or OWNER has failed for 30 days to payCONTRACTOR any
sumfinally determined to be due, CONTRACTORmay, seven
days afterwritten notice to OWNERandENGINEER, stop the
Work until payment is made of all such amounts due
CONTRACTOR, including interest thereon. The provisions
of this paragraph 15.04 are not intended to preclude
CONTRACTOR frommaking a Claim under paragraph 10.05
for an adjustment in Contract Price or Contract Times or
otherwise for expenses or damage directly attributable to
CONTRACTOR’s stopping the Work as permitted by this
paragraph.

ARTICLE 16 - DISPUTE RESOLUTION

16.01 Methods and Procedures

A. Dispute resolution methods and procedures, if any,
shall be as set forth in the Supplementary Conditions. If no
method and procedure has been set forth, and subject to the
provisions of paragraphs 9.09 and 10.05, OWNER and
CONTRACTOR may exercise such rights or remedies as
eithermayotherwise have under theContractDocuments or by
Laws or Regulations in respect of any dispute.

ARTICLE 17 - MISCELLANEOUS

17.01 Giving Notice

A. Whenever any provision of the Contract Documents
requires the giving of written notice, it will be deemed to have
been validly given if delivered in person to the individual or to
a member of the firm or to an officer of the corporation for
whom it is intended, or if delivered at or sent by registered or
certified mail, postage prepaid, to the last business address
known to the giver of the notice.
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17.02 Computation of Times

A. When any period of time is referred to in the Contract
Documents by days, it will be computed to exclude the first
and include the last day of such period. If the last day of any
such period falls on a Saturday or Sunday or on a day made a
legal holidayby the lawof the applicable jurisdiction, such day
will be omitted from the computation.

17.03 Cumulative Remedies

A. The duties and obligations imposed by these General
Conditions and the rights and remedies available hereunder to
the parties hereto are in addition to, and are not to be construed
in anyway as a limitation of, any rights and remedies available
to any or all of themwhich are otherwise imposed or available
by Laws or Regulations, by special warranty or guarantee, or
by other provisions of the Contract Documents, and the
provisions of this paragraph will be as effective as if repeated
specifically in theContractDocuments in connectionwith each
particular duty, obligation, right, and remedy to which they
apply.

17.04 Survival of Obligations

A. All representations, indemnifications,warranties, and
guarantees made in, required by, or given in accordance with
the Contract Documents, as well as all continuing obligations
indicated in the Contract Documents, will survive final
payment, completion, and acceptance of the Work or
termination or completion of the Agreement.

17.05 Controlling Law

A. This Contract is to be governed by the lawof the state
in which the Project is located.
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 SUMMARY OF WORK 

  

SECTION 01 01 00 
 

SUMMARY OF WORK 
 
PART 1 GENERAL 
 
 1.01 SECTION INCLUDES: 
 
  A. Description of Work: (Note, Base Proposal includes the work related to the 

northern two fields. Alternate Proposal No.1 includes all work related to the 
southwest field and Alternate Proposal No.2 includes all work related to the 
southeast field). 

 
   1. Demolition of existing improved clay infield areas on each field. 
 
  2. Chemical injection, soil stabilization over the areas where new synthetic turf is 

to be installed. 
 
  3. Earthwork including grading and compaction 
 
  4. Storm drain improvements including under-drain systems for the synthetic turf 

of each field. 
 

  5. Installation of new granular-infill synthetic turf over the infield area of each field. 
 
  6. Installation of new bases and plates as indicated on the drawings. 
 
  B.  Contractor shall be responsible for providing all materials, labor, and equipment 

needed for the completion of the Work in accordance with the Proposal 
Documents.  

  
 1.02 CONTRACTOR USE OF SITE: 
 
  A. Limit use of Owner’s property as follows: 
   
   1. Protect from harm all existing structure’s and/or features of the properties that 

are not specified for modification or removal. 
 
   2. Stockpile materials and store equipment in areas designated by the Owner.  

Do not stockpile materials or store equipment in any manner that will prevent 
Owner from performing routine maintenance or gaining access to any critical 
areas of the stadium facility. 

 
PART 2 PRODUCTS 
 
 Not used 
 
PART 3 EXECUTION 
  
 Not used 
 
 

END OF SECTION 
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 CONTRACT CONSIDERATIONS 

 

SECTION 01 01 90 
 

CONTRACT CONSIDERATIONS 
 

PART 1 GENERAL 
 
 1.01 SECTION INCLUDES: 
 
  A.  Construction Times 
 
  B. Materials Testing 
 
 1.02 CONSTRUCTION TIMES: 
 
  A.  Regular construction hours shall be during daylight hours, Monday through Friday. 
 
  B.  If Contractor feels that it is necessary to work outside of regular construction hours 

for any reason, Contractor shall notify Engineer in writing a minimum of 24 hours 
prior to said extended work. Extended hours shall not include nighttime work or 
work outside of City of Brenham permitted working hours. 

 
  
 1.03 TESTING: 
          
  A.  Unless directed otherwise, all testing requirements will be at the directive of the 

Engineer and as specified in Section 01400, “Quality Control”. 
 
  B. The Engineer may, at his direction, waive any tests required by the Specification or 

Drawing.  Unless stated otherwise, the Contractor may not deviate from the tests 
required by the Specifications and Drawings. 

 
  C. Cost of initial testing shall be the responsibility of the Owner.  However, if work fails 

testing, cost of re-testing shall be the responsibility of Contractor. 
  
 
 
PART 2 PRODUCTS 
 
 Not used 
 
PART 3 EXECUTION 
 
 Not used 
 
 

END OF SECTION 
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 COORDINATION AND MEETINGS 

 

SECTION 01039 
 

COORDINATION AND MEETINGS 
 

PART 1 GENERAL 
 
 1.01 SECTION INCLUDES: 
 
  A. Coordination. 
 
  B. Field Engineering. 
 
  C. Preconstruction Meeting. 
 
 1.02 COORDINATION: 
 
  A. Coordinate scheduling, submittal, and Work of the various sections of the Project 

Manual to assure efficient and orderly sequence of installation of interdependent 
construction elements. 

 
  B. Coordinate completion and clean up of Work of separate sections in preparation for 

Substantial Completion. 
 
  C. After Owner occupancy of premises, coordinate access to site for correction of 

defective Work and Work not in accordance with Contract Documents, to minimize 
disruption of Owner's activities. 

 
 1.03 FIELD ENGINEERING: 
 
  A. Contractor shall be responsible for layout of ball fields and other improvements 

indicated on the drawings, by means of actual ground conditions.  
 
  B. Contractor to provide field engineering services as required to support his work.  

Establish elevations, lines, and levels, utilizing recognized engineering survey 
practices. 

 
  C. Contractor shall not rely upon the drawings for dimensions and/or measures but 

shall physically measure and otherwise verify all dimensions in the field.  
        

 1.04 PRECONSTRUCTION MEETING: 
 
  A. Engineer will schedule a meeting after Notice of Award. 
 
  B. Attendance Required:  Owner, Engineer and Contractor. 
 
  C. Agenda: 
 
   1. Distribution of Owner-Contractor Agreement. 
 
   2. Distribution of executed bonds and insurance certificates. 
 
   3. Distribution of Contract Documents. 
 
   4. Submission of list of Subcontractors, list of Products, schedule of values, and 

progress schedule. 
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 COORDINATION AND MEETINGS 

 

 
   5. Designation of personnel representing the parties in Contract, and the 

Engineer. 
 
   6. Procedures and processing of field decisions, submittal, substitutions, 

applications for payments, proposal request, Change Orders, and Contract 
closeout procedures. 

         
   7. Scheduling. 
 
PART 2 PRODUCTS 
 
 Not used 
 
PART 3 EXECUTION 
 
 Not used 
 
 

END OF SECTION 
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 ALLOWANCES 

 

SECTION 01210 
 

ALLOWANCESS 
 

PART 1 GENERAL 
 
 1.01 RELATED DOCUMENTS: 
 
  A.  Drawings and general provisions of the Contract, including General and 

Supplementary Conditions and other Division 1 Specifications apply to this section. 
 
 1.02 SUMMARY: 
 

A. This Section includes administrative and procedural requirements governing 
allowances. 

 
1. Selected materials and equipment are specified in the Contract 

Documents by allowances. In some cases, these allowances include 
installation. Allowances have been established in lieu of additional 
requirements and to defer selection of actual materials and equipment to 
a later date when additional information is available for evaluation. If 
necessary, additional requirements will be issued by Change Order. 

 
B. Types of Allowances may include the following 

 
 1. Betterment and contingency allowances. 

 
 1.03 SELECTION AND PURCHASE: 
          
  A.  After the earliest practical date after the award of the Contract, advise the Engineer 

of the date when the final selection and purchase of each product or system 
described by an allowance must be completed to avoid delaying the work. 

 
  B. At the Engineer’s request, obtain proposals for each allowance for use in making 

final selections. Include recommendations that are relevant to performing the work. 
 
  C. Purchase products and systems selected by the Engineer from the designated 

supplier. 
  
 1.04 SUBMITTALS: 
 
  A.  Submit proposals for purchase f products or systems included in allowances in 

accordance with Section 01300, Submittals. 

 
 1.05 BETTERMENT AND CONTINGENCY ALLOWANCES: 
 
  A.  Use betterment and contingency allowance only as directed for the Owner’s 

purposes and only by Change Orders that indicate amounts to be charged to the 
allowance. 

 
C. At Project closeout, credit 100% of the unused amount remaining in the betterment 

and contingency allowance to the Owner by Change Order. 
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 ALLOWANCES 

 

 
 1.06 STIPULATED SUM ALLOWANCES: 
 
  A.  Use the stipulated sum allowance for the purchase of materials, labor, installation, 

overhead and profit to be included in the Base Proposal price. 
 
 1.07 VALUE OF ALLOWANCE: 
 
  A.  Include a betterment and contingency allowance of $30,000.00, to be used at 

the Owner’s discretion. 
 
PART 2 PRODUCTS 
  
 Not used 
 
PART 3 EXECUTION 
 
 Not used 
 
 

END OF SECTION 
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 SUBMITTALS 

 

 
SECTION 01 30 00 

 
SUBMITTALS 

 
PART 1 GENERAL 
 
 1.01 SECTION INCLUDES: 
 
  A. Submittal Procedures. 
 
  B. Construction Progress Schedules. 
 
  C. Shop Drawings. 
 
  D. Product Data. 
 
  E. Manufacturer's Installation Instructions. 
 
  F. Manufacturers' Certificates. 
 
 1.02 SUBMITTAL PROCEDURES: 
 
  A. Transmit each submittal with Engineer accepted form. 
 
  B. Sequentially number the transmittal form. Revise submittals with original number 

and a sequential alphabetic suffix. 
 
  C. Identify Project, Contractor, Subcontractor or supplier; pertinent Drawing and detail 

number, and Specification section number, as appropriate. 
 
  D. Apply Contractor's stamp, signed or initialed, certifying that review, verification of 

Products required, field dimensions, adjacent construction Work, and coordination 
of information, is in accordance with the requirements of the Work and Contract 
Documents. 

 
  E. Schedule submittals to expedite the Project, and deliver to Engineer at business 

address.  Coordinate submission of related items. 
 
  F. For each submittal for review, allow 5 days excluding delivery time to and from the 

contractor. 
 
  G. Identify variations from Contract Documents and Product or system limitations 

which may be detrimental to successful performance of the completed Work. 
 
  H. Provide space for Contractor and Engineer review stamps. 
 
  I. Revise and resubmit, identify all changes made since previous submission. 
 
  J. Distribute copies of reviewed submittals as appropriate.  Instruct parties to promptly 

report any inability to comply with provisions. 
 
  K. Submittals not requested will not be recognized or processed. 
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 SUBMITTALS 

 

 1.03 CONSTRUCTION PROGRESS SCHEDULES: 
 
  A. Submit initial progress schedule within 10 days after date established in Notice to 

Proceed. 
 
  B. Revise and resubmit as required. 
 
  C. Submit revised schedules with each Application for Payment, identifying changes 

since previous version. 
 
  D. Submit a horizontal bar chart with separate line for each major section of Work or 

operation, identifying first work day of each week. 
 
  E. Indicate estimated percentage of completion for each item of Work on each 

Application for Payment submission. 
 
 1.04 SHOP DRAWINGS: 
 
  A. Submit the number of reproductions which Contractor requires, plus three copies 

which will be retained by Engineer. 
 
  B. Shop Drawings:  Submit for review.  After review, produce copies and distribute in 

accordance with the SUBMITTAL PROCEDURES article above and for record 
documents purposes described in Section 01700--CONTRACT CLOSEOUT. 

 
 1.05 PRODUCT DATA: 
 
  A. Submit the number of copies which the Contractor requires, plus three copies 

which will be retained by the Engineer. 
 
  B. Mark each copy to identify applicable products, models, options, and other data.  

Supplement manufacturers' standard data to provide information unique to this 
Project. 

 
  C. After review, distribute in accordance with the Submittal Procedures article above 

and provide copies for record documents described in Section 01700 - 
CONTRACT CLOSEOUT. 

 
 1.06 MANUFACTURER INSTALLATION INSTRUCTIONS: 
 
  A. When specified in individual Specification sections, submit printed instructions for 

delivery, storage, assembly, installation, start-up, adjusting, and operating, to 
Engineer in quantities specified for Product Data. 

 
 1.07 MANUFACTURER CERTIFICATES: 
 
  A. When specified in individual Specification sections, submit certification by 

manufacturer to Engineer, in quantities specified for Product Data. 
 
  B. Indicate material or Product conforms to or exceeds specified requirements.  

Submit supporting reference data, affidavits, and certifications as appropriate. 
 
  C. Certificates may be recent or previous test results on material or product, but must 

be acceptable to Engineer. 
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PART 2 PRODUCTS 
 
 Not used 
 
PART 3 EXECUTION 
 
 Not used 
 
 

END OF SECTION 
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 QUALITY CONTROL 

  

SECTION 01 40 00 
 

QUALITY CONTROL 
 

PART 1 GENERAL 
 
 1.01 SECTION INCLUDES: 
 
  A. Quality Assurance--Control of Installation. 
 
  B. Tolerances. 
 
  C. References. 
 
  D. Testing Laboratory Services. 
 
 1.02 QUALITY ASSURANCE--CONTROL OF INSTALLATION: 
 
  A. Monitor quality control over suppliers, manufacturers, products, services, site 

conditions, and workmanship, to produce Work of specified quality. 
 
  B. Comply with manufacturers' instructions, including each step in sequence. 
 
  C. Should manufacturers' instructions conflict with Contract Documents, request 

clarification from Engineer before proceeding. 
 
  D. Comply with specified standards as minimum quality for the Work except where 

more stringent tolerances, codes, or specified requirements indicate higher 
standards or more precise workmanship. 

 
  E. Perform Work by persons qualified to produce workmanship of specified quality. 
 
  F. Secure Products in place with positive anchorage devices designed and sized to 

withstand stresses, vibration, physical distortion, or disfigurement. 
 
 1.03 TOLERANCES: 
 
  A. Monitor tolerance control of installed Products to produce acceptable Work.   
  Do not permit tolerances to accumulate. 
 
  B. Comply with manufacturers' tolerances.  Should manufacturers' tolerances conflict 

with Contract Documents, request clarification from Engineer before proceeding. 
 
  C. Adjust Products to appropriate dimensions; position before securing Products in 

place. 
 
 1.04 REFERENCES: 
 
  A. For Products or workmanship specified by association, trade, or other consensus 

standards, comply with requirements of the standard, except when more rigid 
requirements are specified or are required by applicable codes. 

 
  B. Conform to reference standard by date of issue current on date of Contract 

Documents, except where a specific date is established by code. 
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 QUALITY CONTROL 

  

  C. Obtain copies of standards where required by product Specification sections. 
 
  D. The contractual relationship, duties, and responsibilities of the parties in Contract 

and of the Engineer, shall not be altered from the Contract Documents by mention 
or inference otherwise in any reference document. 

 
 1.05 TESTING LABORATORY SERVICES: 
 
  A. An independent material testing firm will be employed by the Owner to perform 

materials tests and other services specified in individual Specification sections and 
as required by the Engineer or the Owner. 

 
  B. Inspecting, testing, and source quality control may occur on or off the project site.  
 
  C. Contractor shall cooperate with the independent firm employed by the Engineer; 

furnish samples of materials, design mix, equipment, tools, storage, safe access, 
and assistance by incidental labor as requested. 

 
   1. Notify Engineer and independent firm 24 hours prior to expected time for 

operations requiring services. 
 
   2. Make arrangements with independent firm and pay for additional samples and 

tests required for Contractor's use. 
 

  D. Testing or inspecting does not relieve the Contractor of his responsibility to perform 
Work to contract requirements. 

 
  E. Retesting required because of non-conformance to specified shall be paid for by 

the Contractor.  
 
 
PART 2 PRODUCTS 
 
 Not used 
 
PART 3 EXECUTION 
 
 Not used 
 
           

END OF SECTION 



!"#$%&

"$$"'()*+$,

!"#$%&'(



 

2712 Satsuma Drive, Suite 400 ⧫ Dallas, Texas 75229 ⧫ 972.488.3500 (P) ⧫ e-mail: geti@sbcglobal.net 

 

GEOTECHNICAL INVESTIGATION REPORT 

 

Proposed "Subsurface Investigation" 

2425 N Park Street 

Brenham, Texas 

 

 

PROJECT NO.  23-DG3761 

 

 

 

 

Prepared for: 

 

CEI ENGINEERING ASSOCIATES, INC. 

Dallas, Texas 

 

 

 

 

 

Prepared by: 

 

GEOSCIENCE ENGINEERS, LLC. 

Dallas, Texas 

 

 

 

 

 

 

June 2023





 

 

 

GEOSCIENCE ENGINEERS, LLC.                                         
 

Proposed "Subsurface Investigation" 

2425 N Park Street 

Brenham, Texas 

 

SCOPE OF SERVICES 

Geoscience Engineers, LLC. was contracted to perform a subsurface field investigation and soil 

laboratory testing program at the referenced location. This investigation was performed to 

determine the soil stratigraphy and some of the physical and engineering characteristics of the 

subsurface soils at the location of the test borings drilled. We were directed to: 

1. Drill four (4) test borings to a depth of 20 feet below existing surface. 

2. Determine moisture content, dry unit weight determinations, unconfined compressive 

strength tests, the percentage passing the number 200 sieve tests and Atterberg Limits. 

3. Determine the potential vertical rise (PVR) of the soils. 

4. Provide earthwork recommendations to reduce the soil swell movement based on the 

information of soils samples retrieved from the test borings.  

The results of our sampling are presented on the boring logs included in this report. Engineering 

recommendations were beyond the scope of this service.  

FIELD INVESTIGATION 

The field portion of this study consisted of advancing four (4) test borings to a depth of 20 feet 

from existing ground surface elevation. The location and number of borings and their depths 

were determined by client. The approximate locations of the borings are shown on the Location 

Plan - Plate A.  

The borings were advanced with the truck mounted drill rig. Undisturbed cohesive soil samples 

were obtained using a 3-inch diameter thin-walled tube sampler pushed into the soil. The 

undrained compressive strength of cohesive soils was estimated in the field using a calibrated 

pocket penetrometer. All soil samples were removed or extruded from the samplers in the field, 

visually classified, and placed in appropriate containers to prevent loss of moisture or 

disturbance during transfer to the laboratory. The borings were advanced using dry auger 

procedures to observe the water level at the time of the exploration. These water level 

observations are recorded on the boring logs. 
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GENERAL SUBSURFACE CONDITIONS 

Stratigraphy 

Based on our interpretation of the borings drilled for this investigation, the subsurface stratigraphy 

encountered at the location of test borings consisted of brown followed by reddish tan and gray 

SANDY CLAY (CL) soils with silty sand seams encountered from existing ground surface elevation 

to a depth of 8 to 13 feet in test borings B-2 and B-4 drilled, below which, dark brown to tannish 

brown, gray deeper followed by tan CLAYEY SAND (SC) soils were encountered and remained 

visible to the completion depth of test borings B-2 and B-4 drilled. 

In test boring B-1, brown followed by gray CLAYEY SAND (SC) soils with silty clay seams were 

encountered from existing ground surface elevation and remained visible to the completion 

depth of the test boring B-1 drilled. 

In test boring B-3, brown followed by dark brown, gray SANDY CLAY/CLAYEY SAND (CL/SC) soils 

with silty sand seams were encountered from existing ground surface elevation and remained 

visible to a depth of 8 feet, below which, tannish brown, gray deeper followed by tan CLAYEY 

SAND (SC) soils were encountered and remained visible to the completion depth of test boring 

B-3 drilled.  

Detailed descriptions of the subsurface stratigraphy encountered at the locations of the test 

borings drilled for this study are included on Plates 1 to 8 in the Illustrations section of this report. 

Subsurface Water Conditions 

At the time of this investigation, groundwater seepage was encountered at a depth of 7 to 17 

feet during drilling and upon completion at the location of the test borings drilled. It should be 

noted that the depth to subsurface water will be affected by changes in atmospheric 

conditions and site drainage. With regard to the aforementioned, we recommend the depth to 

groundwater be verified during construction. Any noticeable variations in the conditions 

reported herein should be conveyed to this office immediately so that a thorough review of the 

current design recommendations can be made. Based upon short-term observations, it is not 

possible to accurately predict the magnitude of subsurface water fluctuations that might occur.  
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LABORATORY TESTING 

Laboratory tests were performed on the retrieved soil samples to determine general 

classification and to evaluate some of the physical and engineering properties of the subsurface 

soils. A series of moisture contents were performed to develop soil moisture profiles at the boring 

locations and to aid in evaluating the uniformity of soil conditions. Plastic and liquid limit 

(Atterberg limits); percentage passing the number 200 sieve tests and swell tests were performed 

on selected samples from the borings. The results of these tests are presented in the boring logs 

and in the ILLUSTRATIONS section of this report. 

VARIATIONS IN SUBSURFACE CONDITIONS 

Subsurface conditions have only been obtained from borings location shown on the Location 

Plan Plate A. It should be noted that variations in the subsurface may exist in other parts of the 

site.  The soil stratigraphy described herein and on the boring logs is based on visual observations 

and interpretations during sampling and classification of the soil samples obtained from the test 

borings drilled.  

Soil Movement 

The near surface soils encountered at this site exhibited Plasticity Index between 12 and 27. 

These types of soils are considered low to moderately expansive in nature and capable of 

significant vertical movement as changes occur in moisture conditions. The magnitude of the 

moisture induced vertical movement was calculated using the Department of Transportation 

(method 124-E) in conjunction with current moisture content and using the laboratory data from 

the results of swell tests performed on the selected samples retrieved from the test borings drilled. 

Based on aforementioned methods the estimated moisture induced Potential Vertical Rise (PVR) 

of the soils at the time of this investigation is at the location of the test borings drilled is on the 

order of 2 to 2.5 inches. 

It should be noted that more soil movement will occur in areas where water ponding is allowed 

to occur during and/or after construction -or- in areas where additional fill other than select fill is 

placed. 
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Methods to reduce the soil swell movement at the locations of baseball fields.  

To reduce the soil potential vertical movement (PVR) to one inch or less, we recommend the 

subgrade soils should be improved by moisture conditioning or chemical injection methods. 

• Moisture conditioning the subgrade soil: 

Remove the subgrade soils to a depth of 4.5 feet below the finished grade elevation and 

stockpile (field moisture verification is required). The exposed surface area should be proof rolled 

with heavy equipment as per TxDOt item 216. After the passing of proof rolling the exposed 

surface should be scarified to a depth of 6 inches and compacted to: 

➢ 94 to 98 percent of the maximum dry density with a minimum moisture content of 2 

points of optimum for soils with proctor PI between 20 and 30 

➢ 95 and 100 percent of maximum dry density with a moisture content between optimum 

and 3 points above optimum for proctor PI of less than 20 

Previously removed soils should be placed back in area in 6 to 8 inches loose lifts and mixed 

thoroughly to form a homogenous consistent soil below finished grade elevation and each lift 

should be compacted to the above specifications: 

We recommend the improvements extend an additional 10 feet beyond the perimeter of the 

pads. 

Field density tests should be taken at the rate of at least one test per each 2,500 square feet, per 

lift, in the area of all compacted fill. For areas where hand tamping is required, the testing 

frequency should be increased to approximately one test per lift, per 100 linear feet of area. 

We recommend that during moisture conditioning the swell tests should be performed to ensure 

that the percentage swell tested on the sample is less than 1%. Also, full-time monitoring of 

moisture conditioning process will be required and a certification from the testing laboratory 

should be obtained to ensure that the swell potential of the soils has been adequately reduced.  

Moisture loss of the improved soils should not be allowed to occur between the time the 

improvement procedures are completed and the start of the construction. 
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In the event the construction is delayed then we recommend covering the re-worked soils with 

an impermeable moisture barrier and 6 inches of loose soils should be spread on top of 

impermeable barrier until the time of construction. 

-OR- 

• Chemical/water pressure injection method: 

The potential vertical movement can be reduced by chemical/water injection to a depth of 5 

feet below existing grade to pre-swell the subsurface soils. For improvement of subgrade soils by 

chemical injection, we recommend the improvements extend an additional three feet 

(minimum) beyond the perimeter of the pads and should cover all areas that are sensitive to soil 

movement.  The number of injections required generally depends on the rate at which the soil 

absorbs chemical, initial moisture condition and hardness of the soils, and the amount of 

reduction that is desired and can be tolerated. We recommend at least 2 passes of chemical 

injection should be performed prior to the testing. Upon completion of chemical injection, post-

injection testing will be required to ensure that the swell potential of the soils has been 

adequately reduced for the design of the slab foundation. 

A full-time laboratory technician from our Firm should be present throughout the injection 

operations. Upon completion of chemical injection, post-injection testing will be required to 

ensure that the percentage swell tested on the sample is less than 1%. Undisturbed samples 

should be obtained at every one-foot interval to the total injected depth from 1 test hole per 

5,000 square feet. Adjustments in the testing program should be at the discretion of the testing 

engineer. A minimum of two free swell tests should be performed per test hole. Samples will be 

tested at the approximate overburden pressure of the sample depth. Also, a certification from 

the testing laboratory should be obtained to ensure that the swell potential of the soils has been 

adequately reduced for the design of the slab foundation. 

Construction should start shortly upon completion of the improvement process. Moisture loss of 

the improved soils should not be allowed to occur between the time the improvement 

procedures are completed and the start of the construction. 

In the event the construction is delayed then we recommend covering the injected soils with an 

impermeable moisture barrier and 6 inches of loose soils should be spread on top of 
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impermeable barrier until the time of construction or the injected soils should be sealed with one 

foot of select fill soils. 

In order to protect the adjacent structures, we recommend that chemical injection should be 

performed if the adjacent structures are a minimum of 20 feet away from the line of the 

proposed work area and a temporary cut off trench should be constructed between them .  

CLOSURE 

Subsurface conditions were obtained only from the boring locations noted. It should be 

understood that variations in the subsurface conditions were encountered at the boring 

locations, and as such, further variations may exist between the boring locations. Subsurface 

conditions varying from those found at the boring locations may be present because of, among 

other factors, soil moisture variations, fill placement and naturally occurring variations in soil 

properties. The soil stratigraphy described herein and on the boring logs is based on visual 

observations and interpretations during sampling and classification of the soil samples. Boring 

and laboratory data presented was developed solely for the preparation of this report. We are 

not responsible for the interpretation or use of this data for purposes beyond the stated scope of 

this report.  
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DESCRIPTION OF STRATUM

Location: See Location Plan

Surface Elevation: Unknown

Drilling Method: CFA

Date Boring Drilled: 05/23/2023

Completion Depth: 20

Groundwater Information:
Seepage Encountered During Drilling: 7
Upon Completion: 7
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DESCRIPTION OF STRATUM

Location: See Location Plan

Surface Elevation: Unknown

Drilling Method: CFA

Date Boring Drilled: 05/23/2023

Completion Depth: 20

Groundwater Information:
Seepage Encountered During Drilling: 8
Upon Completion: 8
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DESCRIPTION OF STRATUM

Location: See Location Plan

Surface Elevation: Unknown

Drilling Method: CFA

Date Boring Drilled: 05/23/2023

Completion Depth: 20

Groundwater Information:
Seepage Encountered During Drilling: 16
Upon Completion: 16
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DESCRIPTION OF STRATUM

Location: See Location Plan

Surface Elevation: Unknown

Drilling Method: CFA

Date Boring Drilled: 05/23/2023

Completion Depth: 20

Groundwater Information:
Seepage Encountered During Drilling: 17
Upon Completion: 17
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SUMMARY OF SWELL TESTS 

Boring Number B-2 B-4 

Sample Depth (ft.) 4-6 2-4 

Initial Moisture Content (%) 19 14 

Final Moisture Content (%) 22 20 

Applied Surcharge Pressure (psf) 625 375 

Vertical Swell (%) 1.3 0.9 

Liquid Limit 46 40 

Plastic Limit 19 18 

Plasticity Index 27 22 
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